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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA: 

TINSUKIA 

G.R. CASE NO: 860 OF 2013  

U/ Sec 457/380 OF IPC 

STATE OF ASSAM 

.……… PROSECUTOR 

-Vs.- 

SRI THANESWAR KUCH 

S/O: SRI HARI KUCH 

ADDRESS: BARMAJAN TINIALI 

P.S.: PENGEREE, DIST: TINSUKIA, ASSAM 

.......……ACCUSED 

PRESENT: SALEH AHAMMAD, LL.M. AJS 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA, 

TINSUKIA 

FOR THE STATE:  Mr.  BAPA PURU KASHYTA, LEARNED ASST.PP  

FOR THE ACCUSED: Mr. SUBIR BHATTACHARJEE, LEARNED DEFENCE COUNSEL 

CHARGE FRAMED ON: 19-05-17 

EVIDENCE RECORDED ON:  29-03-19 & 16-05-19 

ARGUMENT HEARD ON: 16-09-19 

JUDGMENT DELIVERED ON: 30-09-19 

JUDGMENT: 

1. The genesis of this case had its roots with the lodging of the First Information Report 

(in short as FIR) wherein the informant has alleged that on 24/11/13 it was about 

11:00 P.M. wherein one unknown person had entered into the shop of the informant 

by breaking the ceiling and thereby committed theft of one NOKIA MOBILE model 

no. C2-02& cash of Rs. 800/-. They had enquired into the case and it came to light 

that the accused had committed the offence and on 25/11/13 they had interrogated 

him and thereafter there was recovery mobile and cash from him. The accused was 

handed over to the police. The delay has been caused as they were searching for the 
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said matter. Thereby the informant lodged the FIR. The criminal law was set in 

motion with the lodging of the FIR.  

2. In this case the O/C PENGAREE PS registered as PENGAREE PS case No. 90/2013 

U/sec 457/380 of IPC and the case was entrusted to ASI ANIL KR. NATH for pre 

investigation and finally after completion of investigation the charge sheet was 

submitted by SI AMARJYOTI BAILUNG against the accused person U/sec 457/380 of 

IPC. 

3. In this case the accused person was arrested and after finding a prima facie case 

and sufficient grounds to arrest the accused person and remanded to judicial 

custody. It was the court of my learned predecessor which allowed the accused to 

go on bail.  After filing of the charge sheet this court took cognizance of the offence 

u/sec 457/380 of IPC and as per section 207 of CrPC & the charge U/sec 457/380 of 

IPC were read over and explained to the accused person to which he pleaded not 

guilty and claimed to be tried. In this case the prosecution has adduced as many as 

four PW’S to prove the case. In this case the statement of the accused person is 

hereby recorded and his plea is of total denial. The defence does not want to adduce 

any DW’s from their side. 

4. I have heard arguments of the learned defence counsel and the learned Asst. P.P. I 

have perused the evidence on record and scrutinized the evidence on record. 

5.  After hearing both sides the following are determined point of determination. 

POINT OF DETERMINATION 

POINT OF DETERMINATION No.1: 

Whether the accused person on 24-11-13 at around 11 pm committed the 

offence of house breaking by night after sunset and before sunrise by 

entering into the shop of the complainant through the ceiling for the purpose 

of committing theft and after committing theft therein quitted the shop and 

thereby the accused committed an offence u/s 457 of IPC? 

POINT OF DETERMINATION No.2: 

Whether the accused person on the same day, time had committed theft of 

Rs. 800/- and one Nokia mobile phone i.e.C2 -02 in the shop of the 

complainant and thereby the accused committed an offence u/s 380 of IPC? 

Discussion, Decision and Reasons there on: 

  For the sake of convenience both the points are clubbed together: 

6. PW1 in his evidence has deposed that he knows the informant and the accused 
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person. He heard a hulla that there was theft of mobile phone from the shop of the 

informant. In this connection the accused person was caught by the public. He has 

not seen the accused person committing the theft. The accused person was taken to 

the police station by the public and he went to the police station along with the 

public. He did not see the mobile phone. There was no recovery from the accused 

person. Ext.1 is the seizure list and Ext.1(1) is his signature.  

7. During cross examination he has stated that he put his signature in Ext.1 at the 

police station. He does not know what is written in Ext.1.The complainant and the 

accused person are having business of tea and sweets hotel and both the hotels are 

adjacent to each other. He does not know when the mobile phone was stolen.  

8. PW2 in his evidence has deposed that he knows the informant and the accused 

person. He does not know much about the occurrence. He was in his shop. The shop 

of the informant was a bit far from his shop. He saw that the accused was caught by 

the informant and he was tied with rope. He heard that the accused had stolen 

mobile and cash.  

9. During cross examination he has stated that the accused and the informant are 

having hotel business which are adjacent to each other. The informant and the 

accused does not talk since a long time before the occurrence. The police caught the 

accused before this case was lodged on earlier occasion and the police took the 

accused once which he heard. He does not know when the incident took place. He 

heard from the informant that the accused had stolen money and mobile and this 

has been stated as per version of the informant.  

10. PW3 in his evidence has deposed that he knows the informant and the accused 

person. On the day of occurrence he reached the Brahmajan Tiniali at 10:00 PM from 

his home. He saw that the informant’s husband had tied the accused person and he 

heard that the accused took mobile and cash from their home. The police came 

there.  

11. In his cross examination he stated that the informant shop and his shop are adjacent 

to each other. The accused and the informant are having hotel business which are 

adjacent to each other at that time. The informant and the accused does not talk 

since a long time before the occurrence. He heard that the police caught the accused 

before this case was lodged on earlier occasion and the police took the accused 

once. He heard from the informant that the accused had stolen money and mobile 

and this has been stated as per version of the informant.  

12. PW4 in his evidence has deposed that he knows the informant and the accused 
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person. He did not know about the occurrence but he heard that there was theft of 

mobile and he heard about it from someone. Ext.1 is the seizure list and Ext.1(2) is 

his signature.  

13. During cross examination he has stated that the accused and the informant are 

having hotel business which are adjacent to each other. He do not know about the 

occurrence. He do not know why his signature was taken in Ext.1. He do not know 

what is written in Ext.1. 

I have heard the arguments of the learned ASST.PP & the learned defence 

counsel. 

14. From the perusal of the evidence of the PW’S it appears that the offence alleged 

against the accused person is u/sec 457/380 of IPC. There is no denial of the fact 

that no such occurrence took place. The prosecution has failed to examine the 

informant despite its best efforts. On the other hand, it appears from the evidence of 

PW’S that they had heard about the theft of mobile and cash from the informant. 

None of the PW’S had seen the occurrence of theft and they didn’t know how the 

offence of theft took place. The prosecution side has examined 4 PW’S and it has 

been stated by them that they have heard about the theft. There is no such 

ingredients brought to light so as to prove the offence u/sec 457/380 of IPC.  

15. The golden rule that runs through the web of civilized criminal jurisprudence is that 

an accused is presumed to be innocent unless he is found guilty of the charged 

offence. Presumption of innocence is a human right as envisaged under Art.14 (2) of 

the International Covenant on Civil and Political Rights 1966. Art.11(1) of the 

Universal Declaration of Human Rights 1948 also provides that any charged with 

penal offences has a right to be presumed innocent until proved guilty according to 

law in a public trial at which he has had all the guarantees necessary for his defence. 

16. In the case of V. D. Jhingan Vs. State of Uttar Pradesh1 AIR 1966 SC 1762 

the hon’ble supreme court has held that It is also the cardinal rule of our criminal 

jurisprudence that the burden in the web of proof of an offence would always lies 

upon the prosecution to prove all the facts constituting the ingredients beyond 

reasonable doubt. If there is any reasonable doubt, the accused is entitled to the 

benefit of the reasonable doubt.  

17. A person has, no doubt, a profound right not to be convicted of an offence which is 

                                                           

1 AIR 1966 SC 1762 
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not established by the evidential standard of proof beyond reasonable doubt. 

18. In the light of above discussions and reasons I am of the opinion that the 

prosecution has failed to prove the case against the accused person beyond 

reasonable doubt u/sec 457/380 of IPC and hence the accused person deserved to 

be acquitted of the charges leveled against him.    

ORDER 

In view of the above discussions and reasons mentioned above I am of the 

opinion that the prosecution has failed to prove the case against the accused 

person beyond reasonable doubt U/sec 457/380 of IPC and hence he is acquitted 

from this case and thereby set at liberty. 

Make necessary entry in the Judgment register. 

The seized articles be handed over to the owner.  

Given under my hand and seal of this court on this the 30th day of September, 

2019 at MARGHERITA COURT.                                                       

   SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

         MARGHERITA, TINSUKIA 

APPENDIX: 

WITNESSES FROM THE PROSECUTION SIDE: 

PW1: SRI DIPAK NEWAR 

PW2: RAJEN GUPTA 

PW3: BIPUL BURAGOHAIN 

PW4: HIRA BURAGOHAIN 

WITNESSES FROM THE DEFENCE SIDE:   NIL 

PROSECUTION EXHIBITS:  

EXT 1 IS THE SEIZURE LIST 

EXT 1(1), EXT1(2) ARE THE SIGNATURES OF PW1 & PW4 

DEFENCE EXHIBITS: NIL    

 

SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA  
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