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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA: 

TINSUKIA 

MISC CASE NO: 21 OF 2017 

U/Sec 125 OF CrPC 

SMTI. PROTIVA GOGOI MECH 

W/O: SRI HOREN MECH 

D/O: LATE KAMESWAR GOGOI 

R/O: MAKUM KILLA, PO-MAKUM KILLA 

ADDRESS: UDAIPUR TIN MILE 

P.S.: MARGHERITA, DIST: TINSUKIA, ASSAM 

… 1ST PARTY/PETITIONER 

-Vs.- 

    SRI HOREN MECH 

S/O: SRI RAJEN MECH 

ADDRESS: NO.2 SALAKATAKI, HEAJPUR 

P.S.: DULIAJAN, DIST: DIBRUGARH, ASSAM 

.......……2ND PARTY/OPP. PARTY 

PRESENT: SALEH AHAMMAD, LL.M. AJS 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA, 

TINSUKIA 

FOR THE PETITIONER/1ST PARTY: Mrs.RUPA PAGBONDHA CHETIA, LEARNED ADVOCATE 

FOR THE RESPONDENT/2ND PARTY: Mr.JOY KUMAR DEV, LEARNED ADVOCATE 

EVIDENCE RECORDED ON: 03-02-18, 01-12-18, 10-01-19, 27-02-19 & 28-05-19 

ARGUMENT HEARD ON: 18-07-19 

FINAL ORDER DELIVERED ON: 05-09-2019 

FINAL ORDER: 

Right to life under Article 21 of the Constitution of India means “right to 

livelihood”.A woman cannot be denied of such right being dragged out of her 

matrimonialhome. She has a right to sustain her life and it must be with dignity. 
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A personcannot be allowed to live a life like an animal and cannot thrown away 

from graceand roam for her basic necessities somewhere else. She is entitled to 

lead a life inthe similar manner as she would have lived in the house of her 

husband. This iswhere status comes into play that is where the obligations of the 

husband, in caseof a wife, become a prominent one and she cannot be allowed to 

live a life of beggarand destitute on the scrap heap of society and the very 

concept of sustenance andmaintenance generates there and there is a duty cast 

upon the husband to lookafter his wife as well as upon his children. But on the 

other hand, law has also cast a duty upon the courts that justice prevails and if 

the wife has left the house voluntarily on her own wish and will and she has 

failed to prove the question of neglect and refusal & sufficient cause to live 

separately she is not entitled to claim maintenance u/sec 125 of CrPC.  

1) This case arose out of a petition under section 125 of CrPC whereby one Smti Protiva 

Gogoi Mech(herein referred as the 1st Party) has claimed maintenance from SRI 

HOREN MECH(herein referred as the 2nd Party) claiming an amount of Rs. 10,000/- 

(tenthousand) for herself and Rs. 5,000/- (five thousand) for her minor daughterper 

month and Rs. 10,000/- as expenses for the proceeding.  

Every case has its own facts and in this case also I would like to refer to the facts in 

brief: 

Facts in Brief:  

Facts in a nutshell from the side of the 1st Party 

 

1. The petitioner in her petition stated that the petitioner and the opposite party prior 

to their marriage had been in love and thereafter both of them married to each other 

on 10-06-14 and their marriage was solemnized as per Hindu customs, rituals and 

social law, within the territorial jurisdiction of this court and at the time of the 

solemnization of the marriage, the parent of petitioner and well wishers etc. of the 

petitioner gave her many precious articles as per their capacity including golden and 

silver jewellery etc. besides furniture, utensils, clothes, and many other precious 

articles. After the marriage the petitioner went to the house of the opposite party as 

his wife with a hope to lead a healthy married life with him. But to her utter surprise, 

when she went to the house of her in-laws, the parents of opposite party did not 

accept the petitioner as their daughter-in-law and both the petitioner and the 

opposite party were ousted from the house of the opposite party. Thereafter, both of 
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them shifted to a rented house and started living together as husband and wife. Both 

of them started living happy marital life together but after few months, the opposite 

party started going to his parent’s house and sometime reside there leaving behind 

the helpless petitioner along at the rented house. Too unfortunately, the behavior of 

the opposite party towards petitioner started changing and the opposite party started 

consuming wine and little bothering sense of decency and sentiment of his wife 

started torturing physically and mentally to the poor and helpless petitioner. The 

petitioner to her  utter surprise and astonishment found her husband such behavior 

totally a behavior of vulgarity and thus the petitioner unfortunately had been under 

constant mental torture of the opposite party, who used to torture the petitioner very 

inhumanly off and on without any reason whatsoever. The opposite party used to tell 

the petitioner the stridhans, whatever was given at the time of petitioner’s marriage 

by her poor parent, were allegedly not satisfactory to the choice of the respondent. 

All were reportedly cheap and inferior in quality. The opposite party even asked and 

pressurized the petitioner to bring money from her poor parents as dowry. It has 

been stated by the petitioner that the 1st party expressed her inability to bring any 

amount from her parent and hence, the opposite party abused and tortured her very 

inhumanly and also threatened her if she fails to bring such demand, she will be 

ousted from the house of the opposite party and thereafter he shall marry another 

girl of the choice of his parents. The opposite party forcefully sold out stridhans of 

the petitioner due to addiction of alcohol. The petitioner bears all such mental and 

physical torture by the opposite party and during such miserable condition, she 

became pregnant and delivered a baby girl namely (Miss Ritesha Mech) on 19-05-15. 

But soon after the birth of female child, the opposite party gradually mounted 

torturing the petitioner because she gave birth to a female child and not to a male 

child. The petitioner tried her level best to make her husband understand that now a 

days there is no difference of male and female child and she has no capacity or 

choice to give birth to a male child but all her effort to make him understand gone on 

vain. In the month of April 2016, the opposite party suddenly left the petitioner and 

her minor daughter alone at the rented house and gone missing. The petitioner tried 

her level best to trace him out and even tried to contact her in-laws but no 

information could be collect about the opposite party. Ultimately, on 01-05-16, the 

brother of the petitioner went to her rented house and brings her back to her 

parental house. Thereafter, the petitioner got information that the opposite party is 

residing with his parents at their house and he intentionally left the poor and 
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helpless petitioner  and her minor daughter to get rid of them. The petitioner went to 

the house of her in-laws to meet the opposite party but he refused to talk to her and 

rather threatened her to face dire consequences if she tried to come back in his life. 

Even after such threatening the petitioner tried her level best to contact the opposite 

party and her in-laws but all of them refused to accept her and started ignoring her 

and her minor daughter. The situated was generated by the opposite party in a very 

inhuman and preplanned manner and ultimately the petitioner and her minor 

daughter was bound to be away from the opposite party and she was constrained to 

return to her parent’s house. The petitioner does not have any independent source of 

income of her own and has been a burden upon her old mother and brother, who 

somehow has been managing to earn the livelihood of such a big family. The 

petitioner at the present somehow leading her life by begging and she along with her 

minor daughter is in a position of starvation. The opposite party on the other hand 

has been too resourceful. The opposite party is a service man and after duty hour he 

drives vehicle of others and thereby he earns more than a sum of Rs. 20,000/- per 

month. The opposite party does not have any family burden and being a resourceful 

person neglects the petitioner and his minor daughter fully without providing them 

any maintenance. The petitioner has been now under serious financial crisis. She 

along with her minor daughters has been under the verge of starvation. The opposite 

party has been enjoying his lavish livelihood as per his whims and fancy at the 

enormous sufferings of the poor petitioner and his minor daughter. The opposite 

party being the father of a minor daughter has been so crual that he does not take 

any information and bother to think about the future of his minor daughter and their 

well being. Despite the opposite party has got enough means and enough earnings 

but he is not paying any maintenance to the above named petitioner and his minor 

daughter. The poor helpless petitioner seeks justice from the Hon’ble Court and pray 

to grant maintenance of a sum of Rs. 10,000/- only per month along with cost of 

proceeding of a further sum of Rs. 10,000/- only.   

Facts in a nutshell from the side of the 2nd Party: 

On the other hand, the 2nd Party has stated in his written statement that the 

petitioner case is false, concocted & fabricated and thereby liable to be dismissed. 

The opp. party has denied the allegations made in the plaint. The opp. party stated 

that the petitioner has eloped with the opposite party and no any social marriage 

was observed and as such the question of Stridhan articles by the parents of the 

petitioner does not arise at all. The opposite party never consumes alcohol and no 
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articles were brought by the petitioner from her family as such the question of selling 

out the Stridhan articles by the opposite party due to addiction towards alcohol does 

not arise at all. It has been submitted that the petitioner has left the company of her 

in-laws by breaking all the relationship with them as such the question of accepting 

her and her child-in-law does not arise at all. The 2nd party has submitted that the 1st 

party is an educated lady, able bodied person and has completed the course of 

nursing and as such she is capable of earning her livelihood. There can be no 

question of leading her life by begging and starvation. It is to be mentioned that the 

opposite party does not have any permanent job and is working as a wage earner 

and he is able to earn Rs. 2,500/- per month as a part time wage earner and he is 

somehow pulling her livelihood from hand to mouth. The opposite party on the 

proposal of the petitioner has left his parental home without the consent of his 

parents and started staying at the rented house and as such he is not allowed to 

enter his parental home and his family members do not have any relation with him. 

The 2nd party has also stated that the petitioner has willfully deserted him and 

started staying at her parental home at Makum Killa without informing the opposite 

party. The opposite party has tried his level best to bring the petitioner and his child, 

but the petitioner has refused to return to his company. Hence, the petitioner is not 

entitled for any maintenance. The opposite party has further stated that the 

petitioner and the opposite party were having love affairs out of their relation they 

eloped and came to the residence of the opposite party on 10-06-2014 and 

thereafter the family members of the opposite party after observing some social 

rituals accepting the petitioner and they started their conjugal life. In the last week 

of June, 2014 the opposite party went to Tinsukia for working under a contractor 

where he have to stay for his work. After 2 weeks of their marriage when the 

opposite party was at Tinsukia the petitioner called him and told that she wanted to 

live separately and started putting pressure upon him for a rented house. The 

petitioner did not explain the reasons behind it. The opposite party tried to make her 

understand that it will not be possible for him to arrange a rented house for the 

petitioner as he is staying at Tinsukia. In the month of July, 2017 when the opposite 

party enquired the reasons for such demand of the petitioner to live separately he 

came to know from his family members that since the inspection of their marriage 

the behavior and attitude of the petitioner towards her in laws was very rude and 

disrespectful. The petitioner was very unsocial and did not talk with the family 

members of the opposite party. She used to remain inside her room for whole day 
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and she never used to participate in the domestic woks of the family and when any 

family members used to know the reason for her such behavior she used to became 

violent and abused the elder in-laws. The opposite party also came to know that in 

his absence the petitioner used to put pressure upon her mother-in-law to let her go 

to her parental home. She also threatened to commit suicide and would implicate 

them in false criminal cases. Finding no other alternative the opposite party arrange 

a rented house of one Tara Kanta Tairai of Duliajan and since 25-07-14 he started 

living with the petitioner there. After a couple of days there was change of behavior 

on the part of the petitioner and the petitioner was behaving in a cruel manner 

towards the opposite party.  The opposite party had to bear all expenses of pre 

delivery and post-delivery by borrowing money from his friends. After the birth of the 

child the behavior of the petitioner did not change and her demand went on 

increasing day by day. She wanted a luxurious life and she used to abuse the 

opposite party and threatened to leave him permanently and will marry some other 

boy. It was on 01-05-16 when the opposite party was at Tinsukia the petitioner along 

with her child left the house of the opposite party without informing the opposite 

party by taking all the valuable articles kept in the house with her. When the opposite 

party came from Tinsukia he came to know that the petitioner went to her father’s 

house. The opposite party called the petitioner over phone, but the 1st party refused 

to return to his company saying that she is no more interested to continue with the 

relationship and desires to dissolve their marital bond. It was on the last week of the 

May, 2016 the opposite party went to his in-laws house to bring her back. But the 

petitioner along with her family members not only abused him but also pushed him 

out of their house and with a threatening that if he will ever come they would 

implicate him in false criminal cases. It was out of surprise that on 01-08-2016 the 

petitioner in collusion with the family members lodged an FIR at the Duliajan P.S 

against the opposite party and his family members which was registered as Duliajan 

P.S case No. 274/16 u/s 498 A/34 of IPC and it is pending for trial. The opposite 

party has never tried to desert the petitioner nor compelled her to leave the house. 

It is the petitioner who left the house of the opposite party without any reason. The 

petitioner has filed a false case at the Duliajan P.S on the basis of false allegations. 

The 2nd party is ready to take back the petitioner and her child and ready to perform 

the conjugal relation with the petitioner. After the desertion of the petitioner he could 

not rejoin his work within the stipulated time and as such in the month of May, 2016 

he lost his job and since then he could not get any suitable job and he is still in 
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search of job. He gets a monthly salary of Rs. 2,500/- per month as a part time wage 

earner. The petitioner has filed a false case against the opposite party on false 

allegation and the said has ruined his family life. The petitioner is not entitled for any 

maintenance and the prayer of the petitioner may be rejected.  

POINT OF DETERMINATION 

POINT OF DETERMINATION NO.1: 

Whether the petitioner (i.e.1st party) has left the house of the 2nd party without any 

sufficient reason? 

POINT OF DETERMINATION NO.2: 

Whether the opposite party (i.e. 2nd party) after having sufficient means neglects or refuses 

to maintain the petitioner (i.e. the 1st party) and her daughter? 

POINT OF DETERMINATION NO.3: 

Whether the petitioner (i.e. the 1st party) and her daughter are entitled to any maintenance 

and ifso, then to what should be the quantum of maintenance? 

DISCUSSION, DECISION AND REASON THERE OF: 

For the sake of convenience all the points are clubbed together: 

8. PW1 in her evidence has deposed that she was married with the opposite party 

on 10-06-2014 as per Hindu customs and rituals. The marriage was solemnized 

in the presence of her parents, well-wishers etc.,who gave many precious articles 

as pert their capacity including gold and silver jewellery etc. besides furniture, 

utensils, clothes and many other precious articles. After her marriage she went to 

her matrimonial home to lead a healthy married life. But it was to her utter 

surprise that her in-laws did not accept her as their daughter -in-lawand she 

along with her husband were ousted from the house of the opposite party. They 

started living at a rented house, but after few months of their fruitful marital life 

the opposite party started going to his parent’s house and sometime resides 

there leaving behind her along at the rented house. The behavior of the opposite 

party started changing and he started consuming wine, little bothering sense of 

decency and sentiment of her and started torturing her physically and mentally. 

It was a behavior of vulgarity and she was under constant mental torture of the 

opposite party. The 2nd party used to tell her that the Stridhans which were given 

to her at the time of her marriage by her poor parents were not satisfactory to 
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his choice. All the articles were of cheap and inferior quality. The opposite party 

even asked and pressurized her to bring money from her parents as dowry. She 

expressed her inability to bring the amount from her parents and it was the 

opposite party who had abused and tortured her very inhumanly. She was 

threatened that if she fails to the demand she will be ousted from the house of 

the opposite party and he will marry another girl as per choice of his parents. 

The opposite party sold her Stridhan due to addiction of alcohol sold her Stridhan 

property. In the meanwhile, she conceived and delivered a baby girl namely 

Ritesha Mech on 19-05-2015. After the birth of her daughter the opposite party 

started torturing her as she was unable to give birth to a male child. In the 

month of April 2016 the opposite party suddenly left her and her minor child 

alone at the rented house and her husband went missing. She tried her level best 

to finding out, but all her efforts went in vain. Ultimately on 01-05-16 her 

daughter came to her rented house and brought her back. Thereafter she got the 

information that her husband is residing with his parents and he had intentionally 

left her and her minor daughter. She went to the house of the in-laws, but her 

husband refused to talk to her and threatened of dire consequences. The 

petitioner has also deposed that she does not have any independent source of 

income and she is burden upon her old mother and brother. At present she is 

leading her life by begging and they are in a position of starvation. The opposite 

party is a service man and after duty hour he drives vehicle of others and thereby 

earns a sum of Rs. 20,000/- per month. The opposite party does not have any 

family burden and he had intentionally neglected her and her minor daughter 

without providing maintenance to them. They are living a life under the verge of 

starvation. The opposite party is having enough means of earning and she claims 

an amount of Rs. 10,000/- per month for herself and her minor daughter along 

with Rs. 10,000/- as cost of the proceeding.  

9. During her cross examination she has stated that her marriage with the opposite 

party was love marriage. They were in love since one year prior to their 

marriage. In the marriage no member of the family of the opposite party was 

present and also no any ritual of “mitirali”  was observed as per their custom. 

Opposite party took her to his house and his family members kept her by 

accepting their marriage. At the time of marriage opposite party was engaged in 

a private company named “Sivani Company”. Opposite party used to work at 

Dhola for his work and used ot stay at Dhola for 15 days in a month and rest of 
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the 15 days stayed at his home with him and in his absence it was her parent in 

law who took care of her. She did not ever tell the opposite party to keep her in 

her parental house during his absence. Opposite party and in laws never 

pressurized her to go to her matrimonial home. After about 4 months of 

marriage, she and her husband started staying in a rented house in the house of 

one Tara Tairai of Naharkatia. She has not mentioned any date and time and list 

of articles which was demanded by her in laws as dowry. Her daughter Ritesa 

was born on 19-05-2015. Neither opposite party nor her ever visited to his 

parental home prior to the birth of their child and his mother also never came to 

their rented house to see her during pregnancy. Opposite party used to take care 

of her during her pregnancy for 15 days in a month when he got leave from his 

job and rest of the 15 days her mother and other relatives from her parental side 

used to come to stay with her. Opposite party used to work at Dhola till she left 

the rented house. She left the rented house on 01-05-16 when opposite party 

was not at home. Opposite party left the rented house 15 days prior to her 

leaving the house. She took shelter at her parental house. She called her mother 

and brother and on their arrival she left the rented house along with them. At the 

time of leaving the house she left the house under lock and key and also took 

away her required articles with her. She did not stay in her matrimonial home 

after leaving the rented house. She also did not inform the police anything or 

filed any ejahar before police. She did not mention the ejahar on 01-08-2016 that 

the opposite party used to consume alcohol and tortured her mentally and 

physically. It is not mentioned in the ejahar that the Stridhan articles allegedly 

given by her parents who are not upto the satisfaction of the opposite party and 

he sold out his Stirdhan articles due to addiction of alcohol. He did not mention in 

the ejahar that her husband tortured her for giving birth to a female child and 

not a male child. In her ejahar she has stated that her husband together with her 

mother in law, brother in law and sister in law ousted her out of their house after 

torturing her. It is a fact that in the police station though her husband and 

mother in law requested her to withdraw the case and lived together peacefully, 

but she did not do so. She does not have any terms with Horen since the last 

three years and as such she cannot perfectly say what the income is earn and 

source of his income. The suggestions put forward are of total denial.  

10. DW-1 in his evidence has deposed that he is the opposite party of this case. The 

petitioner is his wife. They had a love affairs and they both got married on 10-06-
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14 and started their conjugal life at his parental home at Duliajan. After his 

marriage, he got a job in a company at Tinsukia. He used to work by staying at 

Tinsukia and on leave or on holiday he used to come home. During that period 

his wife used to stay with his parents, two brothers and one sister. One of his 

brother is married and he is also staying in the said hoiuse of his parental home 

with his wife. After a few days of marriage, the petitioner started demanding to 

arrange a separate dwelling for her as she was not egger to live with his parents. 

He used to convince her that as he worked at a very low salary of Rs. 4,000/- 

only as such it is not possible to bear the expenses of the rented house, but she 

did not understand his problem and was adamant on her demand. He arranged a 

rented house at Duliajan under the ownership of one Mr. Tairai. During her stay 

at her parental home the petitioner was very disobedient towards his parents, 

she did not participate in the domestic works and used to remain in room by 

shouting the door inside. If his parents used to get her understood by saying 

anything she became violent and abused his parents in filthy language. In spite 

of arranging separate dwelling house for the petitioner as per her demand, the 

behavior of the petitioner remain very aggressive and cruel towards him. The 

petitioner did not offer him food properly. She used to demand money regularly 

and her demands went on increasing, which she could not fulfill. Subsequently, 

the petitioner became pregnant. As he had to remain at Tinsukia for his job most 

of the time as such he requested her to go to his parental home in his absence or 

called his mother at their rented house to take care of her, but she did not do so. 

As such, he had to take leave for his job in short interval in order to take care of 

her during her pregnancy. On 19-05-2015 the petitioner gave birth to a female 

child, whom he named Reshmi. All the cost and expenditure incurred before and 

after the birth of the child were borne by him. He took leave for his job for one 

month after the birth of the child were borne by him. He took leave for his job for 

one month after the birth of child and thereafter re-joined his job. On 01-05-16 

the petitioner left his rented house by calling her mother and brother and went to 

her parental home. At the time of her leaving he was at Tinsukia. After 2/3 days 

of the incident when he came from Tinsukia, he found his rented house under 

lock and key. On enquiry, the house owner informed him that the petitioner had 

left for her parental home along with her mother and brother and her child. At 

the time of leaving she gave the key of the house to him. After entering the 

rented house, he found that the petitioner had taken away almost all the articles 
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kept in the house including his dresses. On his further inquiry, he came to know 

that his wife did not inform anything to his family members staying in his 

parental home. After about 15 days he went to the parental home of the 

petitioner at Margherita to take back her and her child. The mother of the 

petitioner flatly refused to allow him to take back them. The petitioner also 

refused to return to her company along with her child. In the month of August, 

2016 the petitioner lodged an ejahar at Duliajan police station against him and 

his family members on the basis of some false and fabricated story of causing 

mental and physical torture on demand of dowry, which is registered as Duliajan 

P.S case No. 274/16 u/s 498 A of IPC. In the police station a talk of compromise 

was held between his family members and the petitioner and her family 

members. In spite of several request of his parents to return to their company  

after forgetting past events and to proceed life peacefully, but the petitioner 

remain adamant on her decision and the processes of compromise has failed. 

Now the case is charge sheeted and pending in the court of the ld. CJM, 

Dibrugarh.  After the desertion of the petitioner on 01-05-16 as he took another 

leave of one month as such when he went to re-join his job, the employers 

informed him that he have taken much leave and as such they did not allow him 

to re-join. Thereafter, also he searched for suitable job in different places, but he 

failed to arrange. Now, he somehow earn Rs. 2,500/- to 3,000/- per month by 

driving private cars of different people of his locality and have been staying with 

his parents. He have also been mentally disturb and got severe shock for 

undesirable and un-warranted desertion of his wife without any reasonable cause 

and also for being compelled to leave away  from his daughter. Due to the 

aforesaid reasons neither himself nor his parents can forgive the petitioner. As 

the petitioner had deserted him without any reasonable cause as such he is not 

liable to maintain her. However, he is ready to maintain his daughter as per his 

capacity. He is also ready to take custody of his daughter.  

11. During his cross examination he has stated that his father is working at the OIL 

INDIA LIMITED. His father is having his own tea garden. He is not the owner of 

the tea garden. His house is an RCC building. It’s situated near the road side. 

The house of the 1st party is situated in an interior place. The first party is having 

her father or not he do not know about it. At the time of his marriage the house 

of the first party was built with mud. His mother was not angry upon him when 

he married the 1st party. He did not bring his family members at the time of his 
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marriage. After few days they came to the rented house and her brother was 

staying near their house. They are living separately in a house built with mud in 

the same campus along with his sister in law. On April, 15 he was at his home 

during his 15 days vacation and the 1st party came to her mother’s home on 01-

05-16. He went to bring his wife from her mother’s home. It is mentioned in para 

23 of his written statement that he will take his wife and daughter, but he will not  

take them now as they did not went with him at that time. On 1st August 2016 

the 1st party went to the house of the 2nd party in search of him at his tenant’s 

house. He does not know in which school his daughter is studying now. He wants 

to take his daughter if his wife will hand over to him. He is having monthly 

expenditure of Rs. 2,500/- per month and the 1st party is having an expenditure 

of Rs. 5,000/- per month for herself and her daughter. He is not bound to provide 

expenditure for his parent’s as his father is having his job. He does not have any 

burden of his family. But he is bound to provide maintenance to his wife and 

daughter as he is a married man. He does not know to repair mobile. He is a 

driver. He does not get Rs. 7,00/- for driving. But he gets Rs. 2,00/- or Rs. 350/- 

per day. He is anable bodied man. If he gets some works he used to do when he 

does not go for driving. He does not drive the biscuit vehicle now. The 

suggestions put forward are of total denial.  

12. I have heard the arguments of the learned counsels of both parties. 

Appreciation of evidence 

13. In this case from the perusal of the evidence of PW1 it appears that there is no 

dispute with regard to the marriage between the parties and they have admitted 

that they are legally married husband and wife. Even if it has been brought to 

light during the cross examination of PW-1 that there was no such ritual of 

“mitirali”. But it appears that even if the custom of “mitirali” was not followed, but 

it has been admitted by DW-1 that the petitioner is his legally married wife and 

one daughter was born out of the wedlock. But in this case it needs to be tested 

through the evidence on record that whether the 1st party has left the house of 

the 2nd party after having sufficient cause/reason. During the course of evidence 

of PW1 it appears that there were sufficient reasons which has been mentioned 

by PW1 in her affidavit i.e. which has been in the form of torture and atrocities 

meted out to her by her husband and her mother in law.  In this connection it 

has been brought to light that there is a case u/s 498 A of IPC which is registered 

as Duliajan P.S case No. 274/16. The said is pending before the court of Hon’ble 
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CJM, Dibrugarh. Even if it has been brought to light there has been a case 

pending against the 2nd party, but no such documents were brought to light by 

both parties. During the cross examination of PW-1 it has been admitted by her 

that after four months of their marriage they started living in a rented house and 

the opposite party started consuming alcohol. This clearly shows that the 

opposite party was having a cruel attitude towards his wife. In the contemporary 

scenario no women would tolerate that her husband consumes alcohol and 

thereafter a peaceful environment of home would be in danger. It is also appears 

during the evidence of PW-1 that there was demand of dowry from the petitioner. 

But it has been admitted that the list of articles which the 2nd party and his family 

had demanded is not mentioned there. There has been denial on the part of the 

opposite party with regard to the question of demand of dowry, but it appears 

that the said has been in the form of suggestion and it could not be proved by 

the other side. PW-1 has admitted in her cross examination with regard to the 

question of torture by the family members of the opposite party. 

14. The question of torture to the 1st party came to light during the course of cross 

examination of the 1st party. It also appears that the opposite party had damaged 

the Stridhan articles which were given to the 1st party at the time of her 

marriage. But it appears that no such list of articles were mentioned by the 

petitioner in her evidence of affidavit.  

15. It is a case u/sec 125 of CrPC. In a proceeding under Section 125 Cr.P.C., it is not 

necessary for the court to ascertain as to who was wrong or right and the minute 

details of the matrimonial dispute between the husband and wife need not be 

gone into. The prime question is whether the wife has left the house of the 2nd 

party after having sufficient reason. It is apparent from the cross examination of 

PW1 that she was subject to torture as well as the acts of cruelty in the form of 

disturbing their marital life by the mother of the 2nd party and this itself appears 

to be one of the sufficient reasons to live separately.  

16. The word “sufficient means” has not been defined anywhere in the CrPC nor the 

explanation attached to the section clearly deals with it. But the term has been 

interpreted in a number of ways by the various hon’ble high courts and in one of 

the cases the Hon’ble Delhi High court in Chander Prakash V. Shila Rani AIR 

1968 Del 174 has observed that the term “means” contemplated in section 

125(1) are not confined only to visible means such as lands and other property or 

employment. If the person is healthy and able bodied he must be held to have a 



14 
 

means to support his wife, children and parents. 

17.  Coming to the issue relating to “neglect & refusal” meted to the 1st party 

neglect and refusal may be by words or by conduct. It may be express or implied 

also.  

18. The prime object of the maintenance proceedings under section 125 of CrPC is 

not to punish a person for his past neglect but to prevent vagrancy by compelling 

those who can provide support to those who are unable to support themselves 

and who have a moral claim to support. In this case, it is apparent that the first 

party is unable to maintain herself. But this has been admitted by PW1 during her 

cross examination that she is living with her parents. Now, even if PW1 is living 

with her parents there is a bounden duty upon the opposite party look after his 

wife and daughter. It has been admitted by 2nd party during his cross 

examination that he is not willing to take back his wife and daughter. This itself 

shows that the 2nd party has committed an act of neglect and refusal towards his 

wife and child. It appears during the evidence of DW-1 that the 1st party was 

very disobedient towards his parents and his wife used to become violent and 

abused his parents. This act of the 1st party has not been cross examined by the 

ld. Counsel for the 1st party. However, even if the 1st party had some violent 

activities, but there must have been some reasons behind it as no women in 

common parlance would destroy her family life. As per as the luxurious demands 

of the 1st party is concerned which the 2nd party could not full fill and she left the 

house of her husband, which has been brought to light during the evidence of 

DW-1. Now, the question as to luxurious demands was brought to light during 

the cross examination of DW-1 wherein he admitted that his father is working at 

the Oil India Ltd. and his house is a RCC building. On the other hand the house 

of the 1st party was built with mud at the time of her marriage. A comparison 

between the both will point out that the 2nd party is having a better life than the 

1st party and in such a case the question of luxurious life does not arise on the 

part of the 1st party. There is a duty cast upon the husband to look after his wife 

and she had right to enjoy a happy marital life. But it does not mean that in each 

and every aspect the question of luxury will arise. She is having a right to live a 

life in a decent manner.  

19. Section 125 CrPC is a measure of social justice and it has been enacted to protect 

women and children. The object is to prevent vagrancy and destitution. It 

provides a speedy remedy for the supply of food, clothing and shelter to the 
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deserted wife. It gives effect to fundamental rights and natural duties of a man 

to maintain his wife who is unable to maintain themselves. In this case it is 

apparent that PW1 has not been able to maintain herself i.e. she is unable to 

maintain herself and because of it she had to knock the doors of this court.  

20. From the evidence of PW’S it appears that the 2nd party is having means and he 

is having his own income. It has been stated in the evidence on affidavit of PW1 

that the opp. party earns a salary of Rs. 20,000/- per month as he is a service 

man and after duty he drives vehicles of others. This evidence of PW1 couldn’t be 

proved in this case and nor any such witness has been brought to light to prove 

it. The income source couldn’t be proved in this case. But it has been admitted 

by PW1 that the expenses of the mother of the opp. party is bear by her father in 

law. It has been admitted by DW1 that he earns Rs. 2500/- to Rs. 3000/- per 

month by driving private vehicle of others and has been staying with his parents. 

It appears during the evidence of DW1 that he had left the private job at 

Tinsukia. As of now this court needs to come to a conclusion with regard to the 

income of the 2nd party. There is no doubt that the 2nd party doesn’t look after his 

parents. But he himself has admitted that he is having a duty to look after his 

wife and daughter. As far as the income of the 2nd party is concerned it has been 

admitted by DW1 that he is a driver and doesn’t mobile repairing work and he 

earns an amount of Rs. 700/- per day for driving but he gets Rs. 200/- or Rs. 

350/- per day. If he gets some additional work he used to do it. He has also 

admitted that he is having an expenditure of Rs. 2500/- per month. Now, it 

cannot be said that the 2nd party doesn’t have his income. But as it has been 

admitted during the cross examination of DW1 it cannot be to the tune of Rs. 

20,000/- per month. If the 2nd party earns an amount of Rs. 350/- per day i.e. he 

will be able to earn an amount of Rs. 10,500/- per month. It may vary from time 

to time as well as depending upon the number of trips the 2nd party gets per 

month. There may be times when he may have some handsome salary but on 

the other hand it may be less also. The petitioner has not been able to prove the 

salary. So, it court hereby fix the salary which may be from Rs. 6000/- to Rs. 

10,500/- per month. There is no additional burden upon the 2ndparty to maintain 

his parents. There is a duty cast upon the husband of the 1st party and his 

daughter to look after his wife. The 2nd party is having his own expenditure and 

as he had stated that he is having an expenditure of Rs. 2500/- month the 

additional amount which is left out may be paid to his wife and child.  
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21. In view of the above discussions and reasons I am of the opinion that the 

husband is having his source of income. The income of the second party is 

limited one. He has a duty towards his wife and daughter.  

ORDER 

In the light of the above mentioned issues and reasons mentioned above I 

am of the opinion that the wife of the 2nd party along with her daughteris 

entitled to maintenance of Rs. 2500/- per month in total (Rs. 1500/- for 

the child & Rs. 1000/- for his wife). Considering the status of the husband 

as well as his earning source & consideringthe prevailing situation in the 

society clearly reveals the fact that there has been arise in the price of all 

the essential commodities and other basic necessities (inclusive of their 

health &educationissues) and so the first party along with her daughter is 

entitled to claim an amount of Rs. 2500/- per month as monthly 

maintenance.  

This order of maintenance allowance is to take effect on and from 

05/09/19. The reason behind ordering from the date of order is that the 

2nd party is having a limited source of income and considering the status 

of the husband I am of the opinion that if the order is made from the date 

of filing of application there would be a huge arrear amount and it 

wouldn’t be possible for him to bear it and it also appears that the first 

party was provided interim maintenance by the court of my learned 

predecessor and as per order dated 19/02/18 the interim maintenance 

amount was fixed at the tune of Rs. 1500/- per month for the first party 

and as the final order has been passed in this case today. The interim 

maintenance amount shall come to an end now and if the there is an 

arrear amount left with regard to the interim maintenance till today the 

second party is hereby directed to pay the same to the first party as soon 

as possible. Hence, I deemed it fit that the order of maintenance 

allowance is to take effect from the date of this order for the 1st party and 

her daughter. The 2nd party shall pay the amount of maintenance within 

the first week of every month. The 2nd party is directed to pay an amount 

of Rs. 1000/-(one thousand) as cost of the proceeding for the ends of 

justice.  

Furnish a free copy of this final order to the 1st party u/s 128 of CrPC.  

Make necessary entry in the judgment register.  
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Given under my hand and seal of this court on this the 5thday of 

September, 2019 at MARGHERITA COURT. 

 

SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA 

 

 

 

 

 

 

 

APPENDIX: 

WITNESSES FROM THE FROM THE SIDE OF FIRST PARTY: 

PW1: SMTI. PROTIVA GOGOI MECH 

WITNESSES FROM THE SIDE OF SECOND PARTY:  

DW1: HOREN MECH 

EXHIBITS FROM THE SIDE OF FIRST PARTY:NIL 

EXHIBITS FROM THE SIDE OF SECOND PARTY:NIL 

 

SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA 

 


