
1 
 

IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA: 

TINSUKIA 

PRC CASE NO.159 of 2019 

U/Sec 448/326 OF IPC 

STATE OF ASSAM 

.……… PROSECUTOR 

         SRI SANJOY THOMAS @ CHAW 

S/O: SRI THOMAS NAIK 

ADDRESS: BOGAPANI LINE NO. 3 

P.S.: DIGBOI, DIST: TINSUKIA, ASSAM 

.......……ACCUSED 

PRESENT: SALEH AHAMMAD, LL.M. AJS 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA, 

TINSUKIA 

FOR THE STATE:  Mr. BAPPA PURKAYASTHA, LEARNED ASST.PP  

FOR THE ACCUSED: Mrs. JURI GOGOI (KAUR), LEARNED LEGAL AID COUNSEL 

CHARGE FRAMED ON:  08-04-2019 

EVIDENCE RECORDED ON: 20-04-2019, 10-06-2019, 20-06-2019, 28-06-2019 & 12-07-2019 

ARGUMENT HEARD ON: 21-08-2019& 04-09-2019 

JUDGMENT DELIVERED ON: 19-09-2019 

JUDGMENT: 

1. The factual matrix of this case had its roots with the lodging of the First Information 

Report (in short as FIR) wherein the informant has alleged that on 10-03-2019 at 

5:00 P.M. the accused person entered into the house of the informant’s brother 

without his permission and thereby cut his neck with a dao which led to grievous 

injury. The injured was admitted at Bogapani Tea Estate Hospital.  Thereby he 

lodged the FIR. The criminal law was set in motion with the lodging of the FIR. 

2. In this case the O/C DIGBOI PS registered as DIGBOI PS case No. 75/2019 

U/sec.448/326 of IPC and the case was entrusted to SI (P) LAKHINATH DOLEY for 

investigation and finally after completion of investigation the charge sheet was 
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submitted by him against the accused person U/sec 448/326 of IPC.  

3. In this case the accused person was arrested and after finding a prima facie case 

and sufficient grounds to arrest the accused person was remanded to judicial 

custody. After the filing of the charge sheet this court took cognizance of the 

offences u/s 448/326 of IPC and as per section 207 of CrPC & the charges U/sec 

448/326 of IPC was read over and explained to the accused person to which he 

pleaded not guilty and claimed to be tried. In this case the prosecution has adduced 

as many as seven PW’S to prove the case. Two CWs are examined by the 

prosecution side. The statement of the accused person is hereby recorded and his 

plea is of total denial. The defence does not want to adduce any DW’s from their 

side. 

4.  I have heard arguments of the learned defence counsel and the learned Asst. P.P. I 

have perused the evidence on record and scrutinized the evidence on record. 

5.  After hearing both sides the following are determined point of determination. 

POINT OF DETERMINATION 

POINT FOR DETERMINATION NO.1: 

Whether the accused person on 10-03-19 at 5:00 P.M. entered into the 

house of the informant’s brother& thereby committed house trespass 

which was used as a house of human dwelling and thereby committed an 

offence punishable u/sec 448 of IPC? 

POINT FOR DETERMINATION NO.2: 

Whether the accused person at the same time and place had voluntarily 

caused grievous hurt to the informant’s brother by a dao which is an 

instrument of sharp cutting and thereby caused grievous injury to the 

victim & thereby committed an offence punishable u/s 326 of IPC? 

Discussion, Decision and Reasons there on: 

For the sake of convenience both the points are clubbed together: 

6. PW1 in his evidence has deposed that he is the informant of this case. The accused 

person is known to him. There was a quarrel between children at school on Saturday 

at 7:00 A.M the son of the accused informed him about the quarrel. During the day 

time there was a discussion with his brother Budhwa Busing over the issue. The 

matter was compromised there. There was a quarrel which took place once more on 

Sunday evening with the accused and Budhwa Busing. The quarrel took place at the 

courtyard of Budhwa Busing. The wife of the accused went with him to the house of 
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Budhwa Busing. Budhwa caught the hands of the wife of the accused person. The 

accused went away. Budhwa went inside the house. The accused brought a dao and 

it was kept by the accused on his back side and this was not known to his wife also. 

The accused cut Budhwa near the neck side. Budhwa was cut and he feel down. The 

villagers shouted there and he was present in his mother’s home. He wrapped his 

brother with clothes and took him to the hospital in his vehicle. He took him to 

Digboi Civil. Ext.1 is the FIR and Ext.1(1) is his signature.  

7. During his cross examination he stated that his son was not there but the son of the 

accused and his brother was there. He was not present at the place of occurrence as 

he was at his mother’s home. There is no case lodged by the accused person against 

his brother. They went to the hospital first with his brother. The houses of Martin, 

Sibu Nag, Budhni Suma and Ropina Badra are near his house.  

8. PW-2 in his evidence has deposed that the quarrel took place between the children 

of the accused and him. On 10-03-2019 the daughter of the accused came and met 

her near his house. He told her to send his father. He went to the house of his 

mother and then the accused came to his house. He took his children to the market. 

On the 2nd time the accused came with his wife near his door. He returned from the 

market and heard from his wife that there was a quarrel which took place between 

his wife and the wife of the accused person. The accused did not understand it. He 

told the wife of the accused and he told her husband to take him. Later on, the wife 

of the accused and his wife were on their way. At that time, the accused came 

running in his courtyard. When he was about to turn back the accused cut him with 

a dao on the side of the neck. He was unconscious. He was taken by Ambulance and 

he regained his senses inside the vehicle. He was taken to the hospital.  

9. During his cross examination he stated that the police recorded his statement on 12-

03-2019. He was admitted in the hospital for 4/5 days. He does not talk with the 

accused person. He did not know if the son of the accused was assaulted by his son. 

There is a cross case pending against him. The houses of Sibu Nath, Martim Lewis 

are near his house. At the time of occurrence his wife, mother in law were present 

there. The incident took place at his house. 

10.  PW3 in her evidence has deposed that at the time of incident she heard a hulla and 

she came of her house. She saw that blood was oozing out from the side of the neck 

of his son-in-law Budhua Busing. The accused committed the offence and he 

assaulted him. It was the elder brother of Budhua, who came there and took him. 

The accused had cut him with a dao. 
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11. During cross examination she stated that there was a quarrel between children and 

she did not see it. When the accused came to her house she did not see who came 

along with the accused person to the house of her son in law. She was preparing 

meals inside the house and because of it she did not know whether the accused 

person came or some other persons came. She has deposed today on the instruction 

of her son-in-law. She did not see the incident.  

12. PW4 in his evidence has deposed that he was busy with his work and was called by 

his wife. He saw Budhua lying down. The family members of Budhua took him. He 

did not hear anything. He did not have much idea about the occurrence.  

13. The cross examination is hereby declined.  

14. PW-5 in his evidence has deposed that on 10-03-19 he was working at the Digboi 

PHC and on that day he examined Budhua Busing aged 40 years in connection with 

Digboi P.S case No. 75/19 u/s 448/323 of IPC. The ML registration Number is 176 

dated 10-032-19 at 5-15 pm. The injured was escorted by Lakhi Nath Doley. On 

examination he found injury on the left cheek and above the neck. It was cut injury 

2 cm X 1 cm x 0.5 cm. the injury was fresh. In his opinion the injury is caused by 

sharp cutting object. The type of injury is grievous. Ext.2 is the injury report, 

Ext.2(1) is his signature.  

15. In his cross examination he has stated that there was GD entry No. 75/19. On 

examination he did not mention any identification mark. The injured was not 

admitted in the hospital and he referred the injured but due to financially weak the 

injured did not went.  

16. PW-6 in her evidence has stated that he know the informant and the accused 

person. There was a quarrel between the accused and the informant on the road. He 

saw the quarrel and went inside the house. He did not saw the occurrence what 

happened later on.  

17. His cross examination has been declined by defence side.  

18. PW-7 in his evidence has deposed that on 11-03-19 he was working at the Digboi 

PS. On that day he was entrusted to investigate the case on the basis of the FIR 

lodged by Arjun Fagun. The case was registered. He recorded the statement of the 

informant at the police station. He went to the place of occurrence, prepared the 

sketch map, recorded the statement of the witnesses. The victim was admitted in the 

medical. He recorded the statement of the victim. The injury report was collected on 

the basis of the requisition. The dao was seized. The accused was arrested and 

forwarded to court. Ext. 3 is the seizure list, Ext.3(2) is seized by him. Ext.4 is the 
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sketch map, Ext.4(1) is his signature. Ext.5 is the charge sheet and Ext.5(1) is his 

signature. He completed the investigation and submitted charge sheet in this case 

u/s 448/326 of IPC.  

19. During cross examination he has stated that he did not record the statement of Bijay 

Badra, Martin, Bortin Dotrai & Nirmal Karmakar as per sketch map. Arjun Fagu and 

the victim are brothers. The injured was already admitted in the medical. He gave 

the medical requisition later on. The suggestions put forward are of total denial.   

20. CW-1 in her evidence has deposed that he know the informant of this case. He know 

the accused person, who is her husband. The son of the informant had strike his son 

Sanjib (Khusi Disile). His husband came and informed the informant about it. She 

went to the house of the informant. The step mother of the informant was there. He 

met Arjun Fagu and told him about the incident. The informant had pushed her. 

There was a quarrel between children. The informant said will you cut him. My 

husband came there with a dao and the informant said “Maribi Niki & Katibi Niki” and 

at that time her husband who was having a dao had cut PUTU by nick name. The 

police came there and seized the dao. Ext.3 is the seizure list. She had put thumb 

impression in the seizure list.  

21. During cross examination she has stated that she did not lodge any case on the issue 

relating to her son. The police took her thumb impression in the seizure list at her 

house. The police did not read over Ext.3 to her. The police did not record her 

statement. The issue related to act of shoving which took place with her and her 

husband assaulted him.  

22. CW-2 in her evidence has deposed that she know the informant and the accused 

person. She did not see the occurrence. She heard that there was a quarrel and one 

person was cut. She came to know that one woman from the line came and told her 

that one person was cut. She took Budhuwa Budusi to the hospital. She saw that 

there was wrapping of cloth in his neck. She heard from one woman that the 

accused person had cut the injured. The police came there along with her. She was 

asked to sign by the police. Ext.3 is the seizure list, Ext.3(1) is her signature.  

23. During cross examination she has stated that she know that the accused was 

arrested and she do not know what is written in Ext.3. The police did not record her 

statement. She do not have any personal knowledge about the incident.  

24. I have heard the arguments of the learned Asst.PP & the learned defence 

counsel. 
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25. From the perusal of the evidence on record it appears that there is no such evidence 

brought to light by the prosecution side that the incident took place inside the house 

of the informant. Hence, in such a case the prosecution has failed to bring to light 

the ingredients of section 448 of IPC. 

26. One of the core issue which has been involved in this case is with regard to the 

offence u/s 326 of IPC. In this case it appears from the perusal of the evidence of 

PWS that on the fateful day of occurrence there was an incident which took place 

and it cannot be denied at all. There is no doubt that PW1 did not saw the 

occurrence, but the evidence of PW-1 clearly states that the accused person had cut 

the victim of this case with a dao on the side of his neck. Even if PW1 did not saw 

the occurrence but he came to the place of occurrence after hearing the shout from 

the villagers. It was PW1 who had wrapped his brother with cloth and took him to 

the hospital. The evidence of PW1 could not be shaken despite cross examination 

from the side of the defence. The defence has relied upon suggestion but the said 

needs to be proved. The evidence of PW1 finds corroboration with the evidence of 

PW3 and it appears that PW-3 is also not an eye witness of this case but when she 

heard the hulla she came to the place of occurrence and saw that the victim was 

pulled up with blood and she saw cut injuries on the neck of the victim. It was the 

accused who had cut the injured with a dao. Even if PW1 & PW3 were not there at 

the place of occurrence but the evidence of PW-1 & PW3 has much relevancy to the 

fact in issue and theirevidence can be regarded as forming part of the same 

transactionunder Section 6 of the Evidence Act. It was PW-1 & PW3 who had seen 

blood oozing out from the neck of the victim and it was PW-1 who took the victim to 

the Digboi Civil Hospital.  

27. The Hon’ble Gauhati High Court inKAMAKHYA ROY Vs. STATE OF ASSAM 

CriminalAppeal No. 24 (J) of 20161 has observed, “the principle of law embodied 

in Section 6of the Evidence Act is usually known as rule of res-gestae. The essence 

of thedoctrine is that a fact which though not in issue, if so connected to the fact in 

issuehas to form the said part of transaction, became relevant by itself. The rule is 

anexception to the general rule that hearsay evidence is not admissible. The rational 

inmaking certain statement on fact admissible under section 6 of the Evidence Act 

ison account of spontaneity and immediacy of such statement or the fact in relation 

tothe fact in issue. Such statement must have been made contemporaneous with 
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theact which constitute the offence or at least immediately thereafter, without 

therebeing any scope for fabrication. For the application of Section 6 it is necessary 

thatthe fact must not be too remote but a part of single transaction.” 

28. The evidence of PW-1 & PW3 cannot be discarded and set aside only on the ground 

that they are having a family relation with PW-2. Even if PW-1 and PW-3 are 

interested witnesses of this case their evidence cannot be thrown away.  

29. The evidence of such witnesses needs to have more careful scrutiny and with 

caution. But the law is quite clear on this issue as laid down by the hon’ble supreme 

court in Bolineedi Venkataramaiah Vs State Of Andhra Pradesh2 AIR 1994 

SC 76 wherein the hon’ble supreme court has held, “…However, since they are 

interested witnesses, their evidence was subjected to greater scrutiny and one of the 

tests applied is whether the specific overt acts are attributed to them so that the 

omnibus allegations may not be accepted so as to rule out the possibility of 

implicating some innocent persons. In appreciating evidence of this kind of 

witnesses, the courts have always considered that such of those accused to whom 

specific overt acts have been attributed consistently and the same is corroborated by 

the medical evidence and the circumstances of the case, can safely be convicted…”  

30. It appears that PW1 & PW3 are interested witness the evidence of the said witnesses 

cannot be discarded. The evidence of PW1 & PW3 are relevant in this case and it is 

crystal clear that the accused person had committed the offence. During the cross 

examination of PW-3 it has been brought to light that she did not saw the incident 

and she has also admitted that she has adduced evidence on the instruction of her 

son in law. This cannot be said to be a ground to discard the evidence of PW3 when 

the prosecution has been able to bring out the actual incident of this case.  

31. Keeping this in background let me analyze the evidence of PW2 i.e. the victim of this 

case. On perusal of the evidence of PW-2 it appears that while the victim was at his 

courtyard it was the accused who came running and while the victim turned back the 

accused had cut him with a dao on the side of his neck. During the cross 

examination of PW1 no such fruitful result could be brought to light by the ld. 

Defence side which had restrained itself to the form of suggestions. However, it 

appears at the stage of cross examination of PW-1 that there has been a delay of 

two days in the recording of the statement of the victim. Even if there has been a 

delay of two days in the recording of the victim’s statement. But there is no such 
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grounds being shown by the defence side as to why the statement should not be 

accepted. There is no doubt that the Investigating officer (in short as I/O for the 

sake of brevity) is having a duty to record the statement of the victim as soon as 

possible when such an incident has taken place, but the victim himself was admitted 

for 4/5 days in the hospital. In such a case it cannot be said that there has been a 

delay in the recording of the statement of the victim.  

32. During the course of evidence of PW-1, PW-2, PW-3 it has been brought to light that 

there was a quarrel which took place between children on the day of incident and 

the said has been admitted by PWs. However, during the cross examination of PW1 

it has been stated by him that there is no case lodged by the accused person against 

his brother i.e. PW2. But on the other hand, the victim has admitted that there is a 

cross case pending against him. This evidence points out that there is a cross case 

pending between the victim and the accused person. The defence side has also 

brought it to light by way of suggestion that there is a case pending against the 

accused person and in order to save himself this case was lodged by the victim. 

Now, the defence side during the process of trial could not bring to light the case 

number in connection with it i.e. the cross case. There is no such document 

submitted before the court to point out that there is a cross case pending between 

the parties. The quest for truth leads me to peruse the evidence of CW-1 who 

happens to be the wife of the accused person. Now during the cross examination of 

CW-1 it has been admitted by her that she did not lodge any case in relation to the 

assault of her. This clearly points out that there is no such cross cases pending 

between the parties and the suggestions put forward by the ld. Defence side cannot 

be accepted. The evidence of CW1 also finds corroboration with the evidence of PW2 

i.e. the victim of this case. CW-1 also happens to be an eye witness of this case. 

There is no doubt that a quarrel took place between the children of both parties and 

the accused person went to the house of the informant where the entire incident 

took place. The evidence of CW-2 also corroborates the evidence of other PWs and 

even if CW-2 happens to be a hearsay witness, but his evidence can be accepted as 

he was the person who took the victim to the hospital. This itself proves the chain of 

circumstances that the accused person had cut the injured. PW4 and PW6 did not 

had any idea about the occurrence, but PW6 have stated that there was a quarrel 

which took place. The evidence of CW-1 needs to be closely scrutinized in this case. 

At the place of occurrence it was her husband i.e. the accused person who came 

there with a dao and at that time there were certain words which were used by the 
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informant i.e. “Maribi Neki and Katibi Neki” and at that point of time it was her 

husband who had a dao and had cut Putu. This evidence of CW-1 makes it clear that 

the accused person had used the dao to assault the victim of this case. It has been 

brought to light during the cross examination of CW-1 that her statement was not 

recorded by the police. It is to be noted here that CW-1& CW2 were examined by 

this court as a court witness and hence, in such a case the statements of CW1& 

CW2cannot be found in the statements recorded by the police.  CW-1 & CW2 were 

examined also as seizure witness of this case and it is clear that the police has seized 

the dao which was mend to cut the victim of this case. During the course of evidence 

of CW1, PW1, PW3 it appears that they are hearsay witness of this case and in such 

a case it cannot be a ground to reject their evidence merely on the ground that they 

are hearsay witness.  

33. The evidence of PW1, PW2, PW3 & CW1 points out that there was a quarrel which 

took place between the children of the victim and the accused person. This is one of 

the instances which took place in relation to the commission of the offence. CW1 

who was one of the eye witness of this case along with PW2 has brought to light the 

entire scenario of this case and the reaction which took place immediately before the 

occurrence. There is no doubt that the accused person had cut the victim with a dao,   

but there was instigation from the side of the informant i.e. PW1 who had instigated 

the accused with the words “will you cut me”. This itself appears to be an instigation 

whereby the accused was instigated in front of CW1 i.e. his wife. The accused 

thereafter brought adao and at that time PW1 said”Maribi Neki Katibi Neki”. This 

evidence of CW1 does not have any corroboration with the evidence of other PWs. 

But it clearly points out that the accused person was having a dao in his hands and 

he had cut PW2 on the side of his neck whereby he fell down. The entire story 

reveals certain important facets about the quarrel which took place between 

children. But it cannot be denied that the accused person did not cause any injury to 

the victim. Immediately before the occurrence there were exchange of some words 

which lead to the commission of the offence. 

34.  At this stage, it needs to be pointed out that whether the accused person was 

having the intention to cut the victim of this case.The word “intention”has not been 

defined. However, intention can be defined as the act of the will directing an act or a 

deliberate omission3. In this case the prosecution needs to bring to light what was 
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the intention of the accused at the stage of commission of the crime. There is no 

doubt that there were certain exchanged of words between the parties which took 

place before the occurrence. It is clear that the accused was having his intention to 

cut the victim. There is no doubt that the victim had sustained injuries on the side of 

his neck and the accused who brought the dao had kept it on the back side. This 

clearly proves that the accused person was having the intention to commit the 

offence.  

35. The prosecution side has also examined the medical officer as PW5 and it appears on 

perusal of the evidence of PW5 that the accused person had sustained injury on the 

left cheek and above the neck. The injury was caused by a sharp cutting object and 

it was grievous in nature. The cross examination of CW-1 has been confined on 

technical issues and it has been brought to light that the injured was not admitted in 

the hospital. The opinion of the medical officer is of an expert opinion and the 

evidence of medical officer requires sufficient corroboration. It appears that the 

evidence of medical officer is having sufficient corroboration along with the evidence 

of other PWs. 

36.  CW-1 and CW-2 were examined as seizure witness and on perusal of the Ext. 3 it 

appears that the I/O had seized the weapon of the offence. It is clear that the 

accused person had used one dao in connection with the offence and the said dao is 

a sharp cutting weapon. The seizure witness i.e. CW-1 had admitted that the police 

took her thumb impression in the seizure list. Even if, CW1 & CW2 did not know 

about the contents of Ext.3.But it is clear that the said weapon is a weapon of 

offence which was used for the crime.  

37. The statement of the accused person was recorded u/s 313 of CrPC and it has been 

brought to light that “there was an act of shoving and the injured fell down and 

sustained injuries.”  This is a new plea which has been raised at the stage of 313 of 

CrPC, but during the cross examination of PW5 no such plea or opinion was brought 

to the knowledge of the medical officer. Hence, in such a case the plea cannot be 

accepted. There are houses of Sibu Nag, Martin Luise, Budhi Suma, Ropina Badra 

who are having houses near the house of the informant. But they were not examined 

as witness except Sibu Nag. The I/O has also admitted that he did not examine Bijay 

Badra, Martin, Bortin Dotrai and Nirmal Karmakar. In this regard this court is of the 

opinion that the I/O should have examined the witnesses who are near to the house 

of PW1 as well as as per Ext.4, but even if the I/O has not examined them it does 
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not affect the prosecution story as the prosecution has been able to prove the case 

beyond doubt.  

38. Now, in this case the accused person stands charged for an offence u/sec 448/326 of 

IPC. Now let us have a look at the ingredients of section 326 of IPC read with section 

320 of IPC which defines “grievous hurt”. 

“Grievous hurt.—The following kinds of hurt only are designated as “grievous”:—

(First) — Emasculation. 

(Secondly) —Permanent privation of the sight of either eye. 

(Thirdly) — Permanent privation of the hearing of either ear, 

(Fourthly) —Privation of any member or joint. 

(Fifthly) — Destruction or permanent impairing of the powers of any member or 

joint. 

(Sixthly) — Permanent disfiguration of the head or face. 

(Seventhly) —Fracture or dislocation of a bone or tooth. 

(Eighthly) —Any hurt which endangers life or which causes the sufferer to be during 

the space of twenty days in severe bodily pain, or unable to follow his ordinary 

pursuits.” 

39. But in this case, there was no such evidence brought to light nor it appears from the 

evidence of the medical officer that the injuries were of such a nature so as to 

attract the provisions of section 320 of IPC. The evidence of the medical officer 

points out that the injured had sustained injury on his on the left cheek and above 

the neck. The injury was caused by a sharp weapon. But there is no such evidence 

brought to light that the injured had sustained such an injury which would lead 

topermanent disfiguration of the head or face. The injury was on the left part of the 

cheek and above the neck but the said doesn’t fall within the category of section 320 

of IPC which deals with grievous hurt.The prosecution has been at a failure to prove 

the ingredients of section 320 of IPC but there is no doubt that the injury was 

caused by a sharp weapon but the injuries sustained doesn’t fall within the category 

of grievous hurt. Hence, in such a case the prosecution has been able to bring the 

case u/sec 324 of IPC with the use of sharp weapon i.e. dao.  

40. At this stage, a question which comes to mind whether accused can be convicted in 

this case u/s 324 IPC as no charge under the section was explained to him. The 

answer for the question lies in section 222(2) of the CrPC. In the present case, it is 

seen that the prosecution has been able to prove the ingredients of section 324 IPC. 

https://indiankanoon.org/doc/126195200/
https://indiankanoon.org/doc/175864808/
https://indiankanoon.org/doc/45255066/
https://indiankanoon.org/doc/3369562/
https://indiankanoon.org/doc/183418311/
https://indiankanoon.org/doc/105055722/
https://indiankanoon.org/doc/44556736/
https://indiankanoon.org/doc/128499502/
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The offences u/s 448/326 was explained against him. I am of opinion that for 

inadvertent misquoting of sections only an accused cannot be allowed to go scot-

free. Section 324 is a minor offence. The accused was thoroughly examined 

describing all incriminating materials against him placed by the witnesses and it has 

been proved beyond reasonable doubt that the accused committed the offence. 

Therefore, conviction of the accused in the present case u/s 324 IPC will not 

prejudice the accused. 

41. Now let me considered whether the accused person is entitled to get 

benefit of probation in this case. 

42. In this case, the evidence on record clearly proves the fact that the occurrence took 

place entirely due to the fault of the accused person. To give effect to it, in my view 

some sort of punishment is required depending upon the facts and circumstances of 

the case.  

43. It is quite evident that the accused person was having a dao in his hands and there 

are evidence which establishes that the accused had injured the victim. In the light 

of growing crimes in our society and social environment of villages/towns/cities such 

crime should not go unpunished and I am not inclined to grant him the benefit of 

probation.  

44. Considering the all aspects I decided that the accused person will not be released on 

probation as per sec 3 and sec 4 of the Probation of Offenders Act 1960.  

HEARING OF POINT OF SENTENCE 

45. Now I proposed to pass appropriate sentence after hearing the convict. Heard the 

conviction the point of sentence. He has prayed mercy of the court considering his 

family and future life as well as being the sole bread earner of the family. With 

regard to the point of sentence there is a duty cast upon the courts to keep the 

following objectives in mind while sentencing a accused person the social interest 

and consciousness of the society, seriousness of the crime and the criminal history of 

the accused, the undue sympathy to impose inadequate sentence would do more 

harm to the public at large, the imposition of inadequate sentence would undermine 

the public confidence in the efficacy of law and society cannot endure such threats.  

46. I have considered few factors mitigating connected to the case of the prosecution, 

while coming to the decision about what punishment would serve justice in this case. 

I found that the accused is the only bread earner of his family. The victim had 

sustained injuries and undergone medical treatment.  

47. I have heard the learned defence counsel and the learned Asst. P.P. on the point of 
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sentence. The learned Asst. P.P. has submitted that the accused person should get 

adequate amount of punishment and the learned defence counsel had submitted 

that the court may be lenient on the accused person on the point of sentence as the 

accused person is having his family and future life.  

ORDER 

As a result the accused person SANJAY THOMAS @ CHAW is hereby convicted of the 

charge leveled against him U/sec 324 of IPC but the prosecution side has failed to 

bring out the ingredients of section 448 of IPC. Having regard to the nature of 

offence submission of the convict as well as after hearing the learned defence 

counsel and the learned Asst. P.P and circumstances of the present case I hereby 

sentence the accused person namely SANJAY THOMAS @ CHAW u/sec 324 of IPC to 

undergo rigorous imprisonment of 136 days.  In my view the above sentence will 

meet up the ends of justice.  

The period of detention already undergone by the accused persons (if any) in judicial 

custody during the investigation, the enquiry or trial of the instant case shall be “set 

off” as per provisions of sec 428 of CrPC. It appears that the accused had already 

undergone the said sentence of 136 days while he was in judicial custody and the 

said is hereby set off as per section 428 of CrPC.The accused is hereby set at liberty.  

Let a copy of the judgment be given to the convict free of cost under Sec 363 of 

CrPC immediately 

The seized articles be disposed of as per procedure of law 

Make necessary entry in the Judgment register.  

Given under my hand and seal of this court on this the 19thday of September, 2019 

at MARGHERITA COURT 

 

SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

     MARGHERITA, TINSUKIA                                     
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APPENDIX: 

WITNESSES FROM THE PROSECUTION SIDE: 

PW1: ARJUN FAGOO 

PW2: BUDHWA BUSING 

PW3: SMTI RINA JAIMASHI 

PW4: SIBU NAG 

PW5: Dr. ASHRAFUL HAQUE, M/O 

PW6:SANGITA BHADRA 

PW7: LAKHI NATH DOLEY, I/O 

WITNESSES FROM THE DEFENCE SIDE:    NIL 

PROSECUTION EXHIBITS: 

EXT 1 IS THE FIR 

EXT 1(1) IS THE SIGNATURE OF PW1 

EXT 2 IS THE INJURY REPORT 

EXT 2(1) IS THE SIGNATURE OF PW5 

EXT 3 IS THE SEIZURE LIST 

EXT 3(1) IS THE SIGNATURE OF CW2 

EXT 4 IS THE SKETCH MAP 

EXT 4(1) IS THE SIGNATURE OF PW7 

EXT 5 IS THE CHARGE SHEET  

EXT 5(1) IS THE SIGNATURE OF PW7 

DEFENCE EXHIBITS: NIL 

COURT WITNESS: 

CW1: MARYAM THOMAS 

CW2: SONAM PANDU 
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SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA 

 

 

 


