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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

CHAPAKHOWA, SADIYA 

 

GR No. 38 of 2019  

 

STATE OF ASSAM 

 

-VS- 

 

1. SRI DIPAK DAS, S/O LATE DEBO DAS 

2. SRI HAREN DAS, S/O LATE DEBO DAS 

3. SRI BIPUL DAS, S/O SRI HOREN DAS 

ADDRESS: VILL. DISOI GAON, P.S. SADIYA 

DIST. TINSUKIA (ASSAM) 

 

 

Under Section 447/34 of IPC 

 

 Present: Debasish Kashyap, 

   Sub-Divisional Judicial Magistrate (M), Sadiya 

 

 
FOR THE STATE:  Mrs. Sulekha Kar, learned Asstt. PP 

 

FOR THE ACCUSED: Mr. Montu Buragohain, learned defence counsel  

 

OFFENCE EXPLAINED ON: 14/05/2019 
 
EVIDENCE RECORDED ON: 27/06/2019, 03/07/2019, 29/07/2019, 19/08/2019  

 
ARGUMENT HEARD ON:  25/09/2019 

 

JUDGMENT DELIVERED ON: 25/09/2019   
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JUDGMENT 
 

1. The case of the prosecution is that on 03/02/2019, when Binu Das was 

working at his garden inside the campus of his house, the three accused persons 

came with sharp weapons and hit him with stones by using catapult from some 

distance. An FIR was lodged by Sri Binu Das in this regard at Sadiya P.S. which 

was registered as Sadiya P.S case No. 21/2019 under Section 447/324/34 of IPC 

and WSI(P) Mamu Marak was entrusted to investigate the case. After 

investigation, charge-sheet was submitted against the accused persons under 

Section 447/34 of IPC. 

 

2. Accused persons are appeared on receipt of summons and they were 

allowed to go on bail. Copies of relevant documents are furnished to the 

accused. After hearing both sides and finding prima facie material, particulars of 

offence under Section 447/34 of IPC was read over and explained to the accused 

persons to which they pleaded not guilty and claimed to be tried. 

 

3. Prosecution has adduced evidence of five witnesses including the I/O. 

The accused persons are examined under Section 313 of Cr.P.C. and their plea is 

of total denial. Defence side declined to adduce any evidence and hence defence 

evidence is closed. I have heard the argument of both the sides. 

 

4.  POINT FOR DETERMINATION: 

Whether the accused persons in furtherance of their common intention on 

03.02.2019 at about 5.00 PM illegally trespassed into the house and compound 

of Sri Binu Das at Vill. Disoigaon, P.S. Sadiya, Dist. Tinsukia, Assam with intent to 

assault him and thereby committed an offence punishable under Section 447/34 

of IPC?  

 

DISCUSSION, DECISION AND REASONS THEREFORE: 

 

5.  P.W.1 Sri Binu Das who is the complainant of this case deposed in his 

evidence that the incident had occurred about 3 months back at 5.00pm. He was 
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busy in repairing the bamboo fencing of the boundary of his house. The accused 

persons hit him with stones by using catapult from some distance. They also 

carried “da” in their hands. One of the stones hit him on the back side of his neck 

and he felt some pain. His wife came out from the house and took him inside 

thereafter. He lodged the FIR at police station on the next date regarding the 

incident. He again testified that the accused persons had once physically 

assaulted him earlier as he had questioned them for assaulting a lady. He thinks 

the accused persons have grudge against him for that reason. He proved the FIR 

lodged by him as Ext1. He had put his thumb impression on the FIR.  

 

6. In his cross, he stated that he is not aware about the contents of the FIR. 

He stated that he did not visit any doctor for treatment. He denied the 

suggestion that he did not state before police that one of the stones hit him on 

the back side of his neck and he felt some pain and thereafter his wife came out 

from the house and took him inside. He admitted that the accused persons have 

also lodged a case against him and that is still pending. He also stated that there 

are many people residing near his house. But no person came out during or after 

the incident.  

 

7.  P.W.2 Smti. Jutika Das is the wife of the informant. She deposed that on 

03.02.2019 at about 5.00 pm, she was inside the house while her husband Binu 

Das was working outside. She could hear some hulla outside and came out of the 

house. She could see all the three accused persons outside the fencing of her 

house. All of them carried “da” and catapult in their hands. All of them threw 

stones and glass to her house. She pulled her husband inside the house. Her 

husband lodged the case regarding the incident on the next day.  

 

8. In her cross, she stated that there are no persons near her house. She 

had shouted at the time of the incident. But no one came out. She admitted that 

they have previous rivalry with the accused persons. She denied the suggestion 

that she did not state before police that the accused persons carried “da” and 

catapult in their hands and they threw stones and glass to her house.   

 

9. P.W.3 Smti. Hiramoni Das deposed that the incident had happened in the 

month of “Jeth” at about 5:00pm. The house of Complainant Binu Das is in the 
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back side of her house. At that time, she heard the accused persons raising hue 

and cry in the house of Binu Das. The accused persons were verbally abusing 

Binu Das with slang words. The wife of Binu Das named Jyotika Das was asking 

for help. Since it was going to be evening and no one else was at home, she did 

not go out. She could know that Binu Das had lodged a case regarding this 

incident.  

 

10. In her cross, she stated that the accused persons are from her village. 

She admitted that she did not personally see the accused persons at the time of 

the incident. However, she could recognize their voice. She stated that the house 

of the accused persons is situated after 2/3 houses from her house. She also 

admitted that she has good relation with Binu Das as a neighbour. She again 

admitted that there is an enmity between the accused persons and the 

informant. As stated by her, there are two groups in the village, one of the 

accused persons and the other is of Binu Das and theirs. She further admitted 

that she also has previous enmity with the accused persons. She again deposed 

that there are other cases between the accused persons and the informant. The 

accused persons had once beaten the cow of the informant. All these incidents 

are the side effects of that incident. 

 

11.  P.W.4 Smti. Tutumoni Das deposed that on one evening, she heard some 

“hulla” at some distance from her house. She heard that the accused persons 

and the complainant Binu Das were screaming at each other with slang words. 

She heard from Hiramoni the next morning that there was some “hulla” between 

the accused persons and the complainant. In her cross, she stated that she did 

not see the accused persons creating “hulla” in the house of the Binu Das. She 

did not hear “hulla” in the house of Binu Das. 

 

12.  P.W.5 WSI(P) Mamu Marak is the investigating officer of this case. She 

deposed that on 04.02.2019, she was working as WSI at Sadiya P.S. On that 

day, Sri Binu Das lodged one FIR at Sadiya PS which was registered as Sadiya PS 

case number 21/2019. She received the charge of investigation of the case from 

O/C, Babudhar Deori. Thereafter, she recorded the statement of informant and 

some witnesses. They declined medical examination. She visited the place of 

occurrence (P.O), draw a sketch of the P.O, recorded the statement of the 
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witnesses. She also enquired the accused persons. After completion of 

investigation and on finding sufficient material against the accused, she 

submitted charge sheet against the accused persons under section 447/34 of 

IPC. Ext2 is the sketch map and Ext.2(1) is her signature. Ext3 is the charge 

sheet and Ext.3(1) is her signature.  

 

13. In her cross, she stated that complainant Binu Das did not receive much 

injury and hence he was not sent for medical examination. She confirmed that 

PW1 Binu Das did not state before her that he was pulled inside the house by her 

wife. PW1 also did not specifically state before her that one stone had hit him on 

the back side of his neck. PW1 did not state before her that the accused persons 

had assaulted him as he had questioned them for assaulting a lady. She again 

confirmed that PW2 did not state before her that she took her husband inside the 

house by holding his hand. PW2 also did not state before her that the accused 

persons had brought “da” and catapult in their hands. She again stated that she 

did not seize any “da”, catapult and glass. The witness again confirmed that PW3 

Hiramoni Das did not state before her that Bipul Das had raised hue and cry at 

the place of occurrence. PW3 also did not state before her that the accused 

persons had beaten the cow of the informant and all these events are the side 

effect of that incident. None of the witnesses state before her that accused 

persons had entered into the compound of the Binu Das and damaged property. 

 

14. From the perusal of the above evidence on record, it is clear that none of 

the prosecution witnesses including the complainant/victim (P.W.1) has 

supported the allegation of the prosecution that the accused persons had entered 

into or trespassed into the compound of the complainant in order to assault him. 

P.W.1 and P.W.2 are the only eye witnesses of this case. P.W.2 is the wife of the 

P.W.1 (complainant/victim). Both of them have stated that the accused persons 

were outside the fencing of their house. On the other hand, none of the other 

witnesses has seen the accused persons. Hence, there is absolutely no evidence 

that the accused persons had ever trespassed into the house or compound of the 

complainant.   

 

15. Both the P.W.1 and P.W.2 have however stated that the accused persons 

carried “da”, catapult and stones in their hands. The P.W.1 has stated that the 
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accused persons had thrown stones at him and one of the stones had hit him on 

his back which caused him pain. Thereafter, his wife (P.W.2) took him inside the 

house. Again, P.W.2 has also stated that the accused persons threw stones and 

glass to her house and she pulled her husband inside the house. However, the 

I/O (P.W.5) has confirmed that the P.W.1 and P.W.2 did not state these facts 

before her. Thus, these witnesses have improved upon their statements made 

before police. The I/O has also stated that the P.W.1 was not sent for medical 

treatment as he did not suffer any injury. Moreover, no “da”, catapult or stone is 

also seized by police. Apart from that, it is clear from evidence that the 

complainant and his family have previous enmity with the accused persons and a 

case is already lodged by the accused persons against the complainant which is 

still pending. Because of these facts and circumstances, the evidence of the 

P.W.1 and P.W.2 regarding the allegation of assault by the accused persons 

becomes doubtful. Apart from that, there is no other witness who has either seen 

the accused persons assaulting the P.W.1 or has supported the alleged case of 

the prosecution.  

 

16. From the above discussion, it transpires that there is absolutely no 

evidence to show that the accused persons have ever trespassed into the house 

or compound of the complainant. Prosecution has also failed to satisfactorily 

establish that the accused persons had assaulted or tried to assault the 

complainant. There is also no evidence on the part of the prosecution to show 

that there was any common intention on the part of the accused persons to 

commit the alleged offence. Hence, prosecution has failed to prove its case to 

the satisfaction of the Court.     

 

17. Therefore, considering all the aspect including the circumstances of the 

case, I am of the opinion that the prosecution has failed to prove its case under 

Section 447/34 of I.P.C. against the accused persons. Accordingly, the accused 

persons are found not guilty and acquitted of the charge under Section 447/34 of 

I.P.C. and they are set at liberty forthwith.  

 

18. The bail bond executed by the accused persons and surety, if any are 

extended for next six months as per the Provisions of section 437(A) Cr.P.C.  
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19. Seized articles, if any be returned to the rightful owner as per law.  

 
 

Case is disposed of on contest. 

 

Judgment is pronounced in open court, in presence of both sides, and given 

under my hand and seal of this court on this 25th day of September, 2019.  

       

 

 

   (Debasish Kashyap) 

                 Sub-Divisional Judicial Magistrate (M), 
                             Chapakhowa, Sadiya 
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APPENDIX 

EXHIBIT OF THE PROSECUTION 

Ext.1…………...FIR 

Ext.2…………...Sketch map 

Ext.2(1)………..Signature of P.W.5 ( WSI(P) Mamu Marak ) 

Ext.3…………….Charge Sheet 

Ext.3(1)………. Signature of P.W.5 ( WSI(P) Mamu Marak ) 

 

 

EXHIBIT OF THE DEFENCE  

NONE 

 

MATERIAL EXHIBIT OF THE PROSECUTION 

NONE 

 

MATERIAL EXHIBIT OF THE DEFENCE 

NONE  

 

PROSECUTION WITNESS 

P.W.1: Sri Binu Das 

P.W.2: Smti. Jutika Das 

P.W.3: Smti. Hiramoni Das 

P.W.4: Smti. Tutumoni Das 

P.W.5: WSI(P) Mamu Marak (I/O) 

 

DEFENCE WITNESS 

NONE 

 

        (Debasish Kashyap) 

               Sub-Divisional Judicial Magistrate (M),  

          Chapakhowa, Sadiya  

  


