
1 

                                    G.R. Case No. 106 of 2018 

Dictated and corrected by me 

Debasish Kashyap, Sub-Divisional Judicial Magistrate(M), Chapakhowa, Sadiya 

 

 

 

 

IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

CHAPAKHOWA, SADIYA, 

 

GR No. 106 of 2018  

 

STATE OF ASSAM 

-VS- 

 

SRI MANASH BHUMIJ, S/O LATE KHATU BHUMISH 

ADDRESS: VILL. KACHUTUP BOJALTOLI 

P.S. DHOLLA, DIST: TINSUKIA (ASSAM) 

 

Under Section 447/342/323/34 of IPC 

 

 Present: Debasish Kashyap, 

   Sub-Divisional Judicial Magistrate (M), Sadiya 

 

FOR THE STATE:  Mrs. Sulekha Kar, learned Asstt. PP 

 

FOR THE ACCUSED: Mr. Putukan Chiring, learned defence counsel  

 

OFFENCE EXPLAINED ON: 16/07/2018  
 
EVIDENCE RECORDED ON: 06/09/2018, 03/10/2018 

 
ARGUMENT HEARD ON:  13/09/2019 

 

JUDGMENT DELIVERED ON:  13/09/2019 

 

JUDGMENT 

 

1. The case of the prosecution is that on 28.06.2016 at about 8pm, the 

accused Manash Bhumij @ Gatha along with some other accused persons namely 
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Sri Debe Ghashi, Sri Gel Nayak, Sri Letu Rajput surrounded the house of Sri 

Phuleshwar Konwar. Phuleswar Konwar and his wife tried to run away at that 

time. But the accused persons physically assaulted both of them with stick. An 

FIR was lodged by Sri Phuleswar Konwar in this regard at Dholla PS which was 

registered as Dholla PS case No.64/2016 under section 143/447/342/325/354 of 

IPC and A.S.I, Deepak Gogoi was entrusted to investigate the case by O/C, Sri 

Padma Gogoi, Dholla P.S. On completion of investigation, charge-sheet was 

submitted against the accused persons under Section 143/447/342/323 of IPC. 

 

2. All the accused persons appeared before the court of Learned S.D.J.M(S), 

Tinsukia and they were allowed to go on bail. Accused Budhuwa Nayak died 

during the proceeding and the case abated against him. The case was later 

transferred to this court for disposal. Copies of relevant documents are furnished 

to the accused persons. After hearing both sides and finding prima facie material, 

particulars of offences under Section 447/323/342/34 of IPC was explained to 

the accused persons by my learned predecessor to which they pleaded not guilty 

and claimed to be tried. 

  

3. Prosecution has adduced evidence of five witnesses including the I/O. All 

the other accused persons except Manash Bhumij failed to appear for a long time 

and therefore the case proceeded separately against all the remaining accused 

persons except Manash Bhumij. Considering the nature of evidence against the 

accused Manash Bhumij, prosecution declined to adduce any further evidence. 

Hence, prosecution evidence is closed. Considering the nature of evidence, the 

examination of the accused Manash Bhumij under section 313 of Cr.P.C. is 

dispensed with. Defence side declined to adduce any evidence and hence 

defence evidence is closed. I have heard the argument of both the sides. 

 

4.   POINT FOR DETERMINATION: 

1. Whether the accused Manash Bhumij in furtherance of common intention 

with Sri Debe Ghashi, Sri Gel Nayak, Sri Letu Rajput on 28/06/2016 at about 8.00 

PM illegally trespassed into the house of Sri Phuleswar Konwar at Vill. Dirakmukh, 

P.S.Dholla, Dist. Tinsukia, Assam with intent to assault him and thereby 

committed an offence punishable under Section 447/34 of IPC?  

2. Whether the accused in furtherance of common intention on the same 



3 

                                    G.R. Case No. 106 of 2018 

Dictated and corrected by me 

Debasish Kashyap, Sub-Divisional Judicial Magistrate(M), Chapakhowa, Sadiya 

 

date, same time and at the same place voluntarily caused hurt to Sri Phuleswar 

Konwar and his wife and thereby committed an offence punishable under Section 

323/34 of IPC? 

3. Whether the accused in furtherance of common intention on the same 

date, same time and at the same place wrongfully confined Sri Phuleswar 

Konwar and his wife and thereby committed an offence punishable under Section 

342/34 of IPC?    

 

DISCUSSION, DECISION AND REASONS THEREFORE: 

All the points for determination are taken together for discussion for the sake of 

convenience. 

 

5. P.W.1 Sri Nikhil Hazarika deposed in his evidence that on the day of the 

incident at about 7pm to 8pm, he went out to the road on hearing “hulla” and 

saw that Phuleswar Konwar along with his wife and daughter had entered the 

house of Prasanta Konwar. He went to that place and saw that Phuleshwar 

Konwar was bleeding from his head. Phuleshwar Konwar had told him that 

Budhuwa Nayak, Debe Nayak and Gele Nayak along with some others had 

assaulted Phuleshwar Konwar in his house. In his cross, he stated that he was 

not present at the place of occurrence and he had not seen the accused persons 

assaulting Phuleshwar Konwar.  

 

6. P.W.2 Sri Phuleshwar Konwar is one of the victims of this case. He 

testified that on one evening about 2 years ago, he was assaulted. But he cannot 

say who were the persons involved. He again testified that there was one person 

named Debo and the other accused persons. He stated that he had lodged the 

FIR in this regard which he proved as Ext1. In his cross, he stated that he is not 

aware what is written in Ext1 and who had written the same. He stated that the 

FIR was lodged on the day of the incident. He denied the suggestion that the FIR 

was lodged after 2/3 days because no such incident had happened as alleged.  

 

7. P.W.3 Smti. Jaya Konwar is the wife of the victim/informant. She deposed 

that the accused persons surrounded her house at about 10pm to 10:30pm. She 

had asked for pardon but the accused did not allow her to go. Then she was 

beaten twice by a stick. Her husband was also assaulted on his head by stick 
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because of which her husband had to be treated at Dibrugarh and he had 18 

stitches. In her cross, she stated that the incident had happened in the jungle 

near the road. She denied the suggestion that her husband was not injured in 

the incident and he did not have 18 stitches.  

 

8. P.W.4 Pinkumoni Konwar is the daughter of the informant. She deposed 

that her father had ran away to the house of his brother fearing that he would be 

assaulted. But the accused persons assaulted her father. When her mother went 

to ask for pardon, the accused persons assaulted her mother too. She further 

deposed that she was at home and she ran to the place on seeing the incident. 

She further deposed that her father was assaulted on head and mother was 

assaulted on her hand. In her cross, she denied the suggestion that she had not 

stated before police that the accused had assaulted her father and she had seen 

it. 

 

9. P.W.5 Deepak Gogoi is the investigating officer of this case. He deposed 

that he was entrusted with the investigation of this case by O/C Dholla PS. He 

recorded the statement of the complainant, visited the place of occurrence (P.O), 

draw a sketch of the P.O, recorded the statement of the witnesses. He also 

examined the accused. Later, He collected the medical examination report of the 

victim. On finding sufficient material against the accused, he handed over the 

case diary to the O.C, and he submitted charge sheet against the accused. Ext2 

is the sketch map and Ext2(1) is his signature. Ext3 is the charge sheet and 

Ext3(1) is the signature of O.C, Padma Gogoi which he knows.   

 

10. In his cross, he stated that P.W.2 did not state before him that he was 

assaulted at home. He stated that P.W.2 had told him that he was assaulted on 

the embankment. He also stated that P.W.3 stated before him that the accused 

had assaulted her twice and the incident had happened in the jungle. He also 

stated that P.W.3 had told him that she had sustained simple injury. He further 

stated that P.W.4 did not state before him that when her mother had ran away, 

she also followed her and her mother was assaulted in hand. He again deposed 

that PW4 had stated to him that she had not seen who had assaulted her father 

as she was sleeping at that time and could know about the incident in the 

morning. He further stated that P.W.1 had stated before him that he had met the 
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victim on the road when he was returning from the market. As stated by the I/O 

(P.W.5), the alleged incident had happened on 28.10.2016 and the FIR was 

lodged on 01.11.2016. 

 

11. From the perusal of the evidence of the prosecution witnesses, it appears 

that the victims (P.W.2, P.W.3) and their daughter (P.W.4) are the only eye 

witnesses of the alleged incident. However, P.W.2 has not supported the 

prosecution case that the accused had criminally entered into his house in order 

to assault him and then had confined Sri Phuleswar Konwar (P.W.2) and his wife 

(P.W.3) in the house. There is not an iota of evidence in this regard from the 

P.W.2. Again, the P.W.3 has also categorically admitted in cross that the alleged 

incident had happened in the jungle near the road. There is no evidence from 

her side too that the accused persons had criminally entered their house and 

then had wrongfully confined them. Similarly, the P.W.4 also has not stated 

anything to support the allegation that the accused persons criminally entered 

their house and then had wrongfully confined her parents. The other witnesses 

of the prosecution too have not supported the said allegation of the prosecution. 

Thus, there is no evidence from the prosecution that the accused Manash Bhumij 

had criminally entered the house of Sri Phuleswar Konwar in order to assault him 

and then had confined him and his wife in the house. Hence, there is not at all 

any material from the prosecution side in respect of the alleged offence under 

Section 447/342 of IPC against the accused.  

 

12. Another allegation against the accused is that he along with the other 

accused persons had physically assaulted Sri Phuleswar Konwar and his wife 

because of which they got hurt. As stated by Sri Phuleswar Konwar (P.W.2), he 

has lodged an FIR (Ext.1) in this regard on the day of the incident. However, it is 

clearly seen from the FIR (Ext.1) that while the alleged incident had happened on 

28/10/2016, the FIR was lodged on 01/11/2016, i.e., after three days of the 

alleged incident. Same is also confirmed by the I/O (P.W.5) in his evidence. No 

reason is shown for the delay caused in lodging the FIR. There is thus scope for 

embellishments in the FIR. Moreover, the informant (P.W.2) has clearly stated in 

his evidence that he is not aware what is written in the FIR and who had written 

the same. Hence, the contents of the FIR could not be properly proved by the 

prosecution. Because of the same, there is ample scope for doubt in the contents 
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of the FIR. 

 

13. Again, the victim (P.W.2) has himself deposed in his evidence that 

although he was assaulted, he cannot say who were the persons involved. He 

later stated that there was one person named Debo and other persons. But, he 

has not stated about their role in the alleged incident. Hence, there is not an iota 

of evidence from the P.W.2 against the accused. The wife of the P.W.2 has 

stated as P.W.3 that she was beaten twice by the accused persons with a stick 

and her husband was assaulted on his head by stick because of which her 

husband had to be treated at Dibrugarh and he had 18 stitches. However, the 

victim (P.W.2) himself has not supported the same. Moreover, no medical 

document is produced by the prosecution in support of this evidence of the 

P.W.3. Her evidence is doubtful as a result.     

 

14. Again, the daughter of the victim has stated as P.W.4 that her father 

(P.W.2) had run to the house of his brother fearing that he would be assaulted. 

But the accused persons assaulted her father on head. When her mother went to 

ask for pardon, the accused persons assaulted her mother too in her hand. She 

has also stated that she was at home and she ran to the place on seeing the 

incident. However, the I/O of the case as P.W.5 has confirmed that P.W.4 had 

stated before him that she had not seen who had assaulted her father as she 

was sleeping at that time and could know about the incident in the morning. 

Thus, while the P.W.4 had stated before the I/O that she had not seen any 

incident, she on the other hand has narrated as an eye witness in her deposition 

in the Court. It is hence clear that she has improved upon her statement made 

before the I/O and because of the same, not much reliance can be placed on her 

evidence. 

 

15. Again, the witness (P.W.1) has also stated that he had seen Phuleswar 

Konwar along with his wife and daughter entering the house of Prasanta Konwar. 

As further stated by him, Phuleshwar Konwar had told him that Budhuwa Nayak, 

Debe Nayak and Gele Nayak along with some others had assaulted Phuleshwar 

Konwar in his house. There is thus no material against the accused Manash 

Bhumij in this evidence. Moreover, the I/O as P.W.5 has also confirmed that the 

P.W.1 had stated before him that he had met the victim on the road when he 
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was returning from the market. Thus, it appears that this witness too has 

improved upon his statement made before police because of which his evidence 

too is not that reliable.  

 

16. From the perusal of the above, it transpires that the main victim (P.W.2) 

has not at all supported the prosecution case. On the other hand, the evidence of 

the other witnesses (P.W.2, P.W.3, P.W.4) is full of improvement and 

embellishment because of which same is not reliable. Although the P.W.3 has 

stated about injury of her husband (P.W.2), same is not supported by any 

medical document. Besides, the P.W.2 himself has not supported the same. 

Above all, no incriminating material could be established by the prosecution 

against the accused Manash Bhumij regarding his role in the alleged incident and 

for the offence under Section 323 of IPC. Apart from that, there is no evidence 

from the prosecution side that the accused Manash Bhumij had any common 

intention with the other accused persons at the relevant time.        

 

17. Because of the above discussion, there is no difficulty in holding that 

prosecution has failed to prove the offence under Section 447/323/342/34 of IPC 

against the accused to the satisfaction of the Court. Accordingly, the accused 

Manash Bhumij is found not guilty and acquitted of the charge under Section 

447/323/342/34 of I.P.C. and he is set at liberty forthwith.  

 

18. The bail bond executed by the accused and surety, if any are extended 

for next six months as per the Provisions of section 437(A) Cr.P.C.  

 

19. Seized articles, if any be returned to the rightful owner as per law.  

Case is disposed of on contest. 

 

Judgment is pronounced in open court, in presence of both sides, and given 

under my hand and seal of this court on this 13st day of September, 2019.                                          

 

   (Debasish Kashyap) 

                 Sub-Divisional Judicial Magistrate (M), 
                             Chapakhowa, Sadiya 
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APPENDIX 

EXHIBIT OF THE PROSECUTION 

Ext.1…….FIR. 

Ext.1(1)….Signature of P.W.2 (Complainant). 

Ext.2…….Sketch Map. 

Ext.2(1)…..Signature of P.W.5  (ASI, Dipak Gogoi). 

Ext.3………Charge Sheet. 

Ext. 3(1)…… Signature of S.I, Padma Gogoi 

 

 

EXHIBIT OF THE DEFENCE  

NONE 

 

MATERIAL EXHIBIT OF THE PROSECUTION 

NONE 

 

MATERIAL EXHIBIT OF THE DEFENCE 

NONE  

 

PROSECUTION WITNESS 

P.W.1: Sri Nikhil Hazarika 

P.W.2: Sri Phuleswar Konwar  

P.W.3: Smt. Jaya Konwar 

P.W.4: Smt. Pinkumoni Konwar 

P.W.5: A.S.I, Dipak Gogoi  

 

DEFENCE WITNESS 

NONE 

 

         (Debasish Kashyap) 

               Sub-Divisional Judicial Magistrate (M),  

            Chapakhowa, Sadiya   


