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      IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (SADAR) 

 TINSUKIA

Present: S. Sultana, AJS

    SDJM(S), Tinsukia

GR CASE NO. 1392/12

U/S 406/420/506 IPC

State of Assam

Vs

Gopal Dey 

    …………….. Accused

Advocate for prosecution: Learned Banti Hazarika

Advocate for defence: Learned Munna Kumar Singh

Charges framed on: 22-08-2014

Date of Evidence: 07-09-2015, 10-12-2015,

 21-07-2016,18-01-2017

Date of Argument: 30-08-2019

Date of Judgment: 13-09-2019

JUDGMENT

1. The  prosecution  case  succinctly  is  that  informant  Tarun

Chakraborty  on  18.10.2012  lodged  an  ejahar   alleging  that

accused  Gopal  Dey  and  Manab  Dey  had  cheated  and

misappropriated from him a sum of Rs.1,00,000/- (Rupees One

Lakh) on dated 08.01.2012 by executing an agreement for earth

filling on the land measuring 2193.75 sqft  under  part  of  Dag

No.786  covered  by  P.P.  No.80  situated  at  Sharadapalli  under
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Tinsukia Town Sheet No.18, Mouza and District Tinsukia, Assam

for the development of road measuring 59 ft in length and 18 ft

in width.

Informant  has  further  alleged that  inspite  of  several  requests

they had paid  no heed to the same and neither  did  they do

anything towards the development of the said land and cheated

and  deceived  him  fraudulently  and  intentionally  for  their

wrongful gain. Informant has stated that on 18.10.2012 at about

5pm when he met them at Tinsukia Town and asked them to

return the said sum of  money,  they had abused him in filthy

languages,  threatened him of dire consequences and they also

threatened to kill informant if he reports the matter to  police.

Thus, the above facts and circumstances led to the filing of the

instant complaint and set the prosecution case in motion.

2. Based  on  the  ejahar,  Tinsukia  P.S.  Case  No.  624/12  u/s

406/420/506/34  IPC  was  registered.  After  completion  of

investigation,  Investigating  Officer  submitted  charge-sheet

against accused persons namely Gopal Dey and Manab Dey u/s

406/420/506/34  IPC  for  their  prosecution  under  the  aforesaid

sections of law.

3. Relevant copies of documents were furnished to accused Gopal

Dey  and  Manab  Dey as  per  provision  of  law.  Charges  u/s

406/420/506/34 IPC  were framed,  read  over  and explained to

accused persons to which they pleaded not guilty and claimed to

be tried.

4. Vide order dated 03.08.2019, case against accused Manab Dey

was split up and original case record proceeded against accused

Gopal Dey.

5. In this instant case, 4 (four) prosecution witnesses (thereinafter

referred  to  as  PWs)  were  summoned,  examined-in-chief  and

cross examined by defence.

6. Statement of defence u/s 313 CrPC has been recorded in which

accused  has  reiterated  that  he  is  innocent  and  not  guilty.

Defence did not tender any evidence in its support. I have heard
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argument advanced by both sides. I have also perused the entire

case record.

POINTS FOR DETERMINATION:

7. The points of determination are as follows:-

(i) Whether on 08-01-2012 the accused was entrusted with a

sum of Rs.1 Lakh by the informant for filling earth to his

land measuring 2193.75 Sqft  under Part  of  Dag No.786

covered  by  P.P.  No.80  situated  at  Sharadapalli,  Sheet

No.18 of Tinsukia Town Mouza but without executing the

said work, accused converted the said amount to his own

use and accused committed the offence of criminal breach

of  trust  in  respect  of  the  said  money  and  thereby

committed an offence u/s 406 IPC?

(ii) Whether  on  08-01-2012  the  accused  cheated  the

informant by dishonestly inducing him to deliver a sum of

Rs. 1 Lakh for filling earth to his land measuring 2193.75

Sqft  under  Part  of  Dag  No.786  covered  by  P.P.  No.80

situated  at  Sharadapalli,  Sheet  No.18  of  Tinsukia  Town

Mouza and thereby committed an offence u/s 420 IPC?

(iii) Whether  on  08-01-2012  the  accused  person  caused

criminal intimidation by threatening the informant of dire

consequences  with  injury  to  his  person  and  thereby

committed an offence u/s 506  IPC?

REASONS, DISCUSSIONS &DECISIONS TTHEIREOF:

8. I have gone through the evidence on record one by one to arrive

at a conclusion.

9. PW-1/Complainant  Tarun  Chakraborty has  deposed  in  his

evidence  that  he  lodged  this  case  against  Gopal  Dey  and

Manash Dey. PW1 also deposed that the two accused persons

were suppliers of loose soil used to fill up compounds of houses

and roads. PW1  has a plot of land at the back side of Meher
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Kalibari  near D.R.M. office, his land is 2193 square feet along

with separate approach road from the main road.  PW1 deposed

that his land was not high land and to make it habitable, soil was

required to be dumped there to make it  high. Therefore, PW1

met the accused persons whom PW1 knew from earlier, he had

asked them to fill up his land and approach road with soil so that

it becomes hight and habitable.  PW1 deposed that the approach

road is 18 feet wide and 50 feet length from the main road to his

compound.  PW1 had  asked the accused to put soil  so that the

land is raised by four feet. PW1 executed an agreement with the

accused persons in this matter in the month of January, 2012

and he paid Rupees One Lakh for the purpose to the accused

persons. There was a clause that the accuseds shall fill up PW1's

compound and the approach road within 3 months and if they

fail  they shall  return the money to PW1 amounting to Rupees

One Lakh with interest of 9% over it. The accused persons had

unloaded aboout 10-12 trucks of soil on PW1's compound and

the approach road but thereafter  they stopped the work.  The

accused persons used a 407 vehicle to unload the soil and each

truck of soil costed Rs.650/-, fuel expenses inclusive. Thereafter,

the accused persons having stopped the work, PW1 asked the

accuseds why they have stopped the work, they said that they

shall complete the work. PW1 had already made full payment for

the  entrusted  work.   Thereafter,  whenever  PW1  asked  the

accused persons to fill up the land and road and finish the work

as per the agreement, they threatened PW1 by saying that they

shall not complete the work and asked him to to whatever he

could. The accused persons also did not return the money they

took  from PW1.Finding no alternative,  PW1 lodged the  ejahar

before  police.   The  police  conducted  investigation  into  the

matter and thereafter the police seized the agreement PW1 had

executed  with  the  accused  persons.  Police  questioned  PW1

about the entire matter.

In his cross examination, PW-1 has deposed that the agreement

was prepared by advocate Phatik Deb in the presence of PW1

and  both  accuseds.  The  signature  were  also  put  there.  PW1
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deposed that he goes out for work at about 10am and return

back from work till about 4 to 5pm. As PW1 was a lineman at

BSNL hence the timing of  work was not regular.  The accused

persons had started the work but on which date they had started

the work PW1 does not remember. PW1 also does not remember

the exact date the accuseds had stopped the work.  The earth

was dumped by one Mithun Deb on the truck.  PW1 does not

have  personal   knowledge as  to  how many truck-load  of  soil

were dumped but about 10-12 truck loads were dumped. PW1

does not know anyone named Shobha Rani Dey. PW1 does not

know if she was present at the time the soil was dumped as he

was  not  present  when  the  soil  was  dumped.  PW1  started

construction of house from the year 2015, month of March. Later

on, before construction PW1 had  himself unloaded 10-12 truck

loads of soil as the accuseds did not fulfil the contract. PW1 had

not given any notice to the accuseds for non execution of the

agreement and PW1 also not filed any civil case for executiuon

of agrement. When police questioned PW1 after he lodged the

case, he did not say that Mithun Deb had dumped soil  on his

land. PW1 deposed that he had paid Rupees One Lakh to the

accused persons but there was nobody present except himself

and the accuseds. After the accuseds received the money they

put  signature  on  the  agreement  at  the  chamber  of  Advocate

Phatik Deb. On that day witnesses Bidhan Dey and Madhab Dey

were present at the chamber of Advocate Phatik Deb.

PW-2 Bidhan Dey has deposed in his evidence that  he knows

the complainant Tarun Chakraborty who was his neighbour. PW2

also deposed that he and Tarun Chakraborty had taken plot of

land near each other.  PW2 knows the accused persons.  Tarun

Chakraborty and one Madhab had taken land jointly. Madhab was

a relative of PW2 through his  wife's side.Tarun Chakraborty and

Gopal had entered into an agreement for land and that  Tarun

Chakraborty  had paid  Rupees one lakh only  for  the land and

Gopal Dey had received the same. They had also approached

advocate where the agreement was executed and the advocate
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prepared the agreement and as PW2 had  gone with Madhab.

PW2 put signature on the agreement deed as a witness to the

agreement

In his cross examination, PW-2 deposed that the agreement that

he entered was that of sale and purchase of land. As Madhab

had asked PW2 to be witness hence he put his signature. PW2

does not know about the monetary transaction were made. PW2

has deposed that since that agreement he had been called for at

the police station at Hijuguri and PW2 was questioned whether

he had  seen payment of money by  Tarun Chakraborty to the

accused Gopal, PW2 replied that he had not seen any monetary

transaction.

PW-3 Sujit Kr. Das has deposed in his evidence that he was

working  as  Junior  Engineer  (Telecom)  having  their  office  at

Khageswar Road, Tinsukia. PW3 knows the complainant Sri Tarun

Chakraborty who was an employee of BSNL Office, Tinsukia. PW3

also deposed that the complainant Tarun Chakraborty has a plot

of land at Saradapall,  Sripuria,  Tinsukia. In  the year 2012 the

accused Gopal Dey and Manab Dey received a sum of Rs.1 Lakh

from the complainant for earth filling of his said plot of land and

to  that  effect  there  was  a  written agreement  in  between the

complainant and the accused persons. Inspite of receiving the

said money, the accused persons did not fill the earth to the land

of  the complainant.  PW3 deposed that  the complainant  Tarun

Chakraborty informed him that whenever he asked the accused

about  the  earth  filling  or  returning  the  money,  the  accused

persons used to abuse him and threatened him. But till that day

neither the money has been returned nor the earth filling has

been done. On 18.10.12 PW3 accompanied  Tarun Chakraborty

to Tinsukia Police Station where Tarun Chakraborty lodged ejahar

before the OC, Tinsukia PS in connection with this case. Police

seized the said agreement executed in between the complainant

and the accused persons in presence of PW3. Police seized the

said agreement on being 
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In  his  cross  examination,  PW-3   has  deposed  that  Tarun

Chakraborty  is  their  BSNL  employee  and  posted  at  Tinsukia

office where he is also posted. PW3 knows him since the year

2010.  Tarun Chakraborty  informed PW3 about  the threatening

and abusing him by the accused in the month of March or April,

2012,  but  PW3  does  not  remember  the  exact  month  of

information. PW3 does not know whether there was any land in

the name of Tarun Chakraborty. PW3 deposed that he does not

remember the exact time when they visited the police station

along with Tarun Chakraborty but it was at th evening time. But

on that day the agreement was not seized by the police. Later

Hijuguri police seized the agreement but PW3 did not recollect

the  exact  date  of  seizure.  PW3  deposed  that  on  the  day  of

seizure,  he  along  with  Tarun  Chakraborty  and  two  other

witnesses  to  the  agreement  were  present  at  Hijuguri  Police

Station.  The  land  of  Tarun  Chakraborty  was  situated  at

Saradapally, Sripuria, Tinsukia which is about 3/4 km away from

residence of PW3. PW3 had visited the said land in the year 2012

but he does not remember the month and date of visit.

PW-4 Madhab Deb has deposed in his evidence that he knows

the  complainant  Sri  Tarun  Chakraborty.  PW4  also  knows  the

accused Gopal Dey. In the year 2012 PW4 purchased a plot of

land near Mehar Kalibari, Tinsukia and the adjacent plot of land

was purchased by the complainant Sri Tarun Chakraborty. In the

said year,  the accused Gopal  Dey entered into an agreement

with Tarun Chakraborty for filling earth on his plot of land. PW4

accompanied Tarun Chakraborty to the chamber of advocate Sri

P. Deb and agreement was prepared by him in this regard and at

the time of signing of agrement Rs.1 Lakh was paid by Sri Tarun

Chakraborty to the accused Gopal Dey as an advance for filling

of  the  earth.  Due  to  non-filling  of  the  earth  by  the  accused,

Tarun Chakraborty lodged  ejahar before the police  and PW4

was called by  Tarun Chakraborty to Hijuguri T.O.P. and the police

seized the Material Ext.1 in presence of PW4.



8

In  his  cross examination,  PW-4  has deposed that  he did  not

state before the police about the facts he stated in his evidence

in chief.

In  his  cross examination,  PW4 has denied the suggestions   

put by the defence.

10.On overall  perusal  of  evidence on record,  it  is found that the

allegation brought against accused Gopal  Dey by informant is

civil in nature.

The ingredients of either section 406 IPC or section 420 IPC are

not attracted.

Section 406 IPC states that whoever commits criminal breach

of  trust  shall  be  punished  with  imprisonment  of  either

description for a term which may extent to three years, or

with fine, or with both.

And Section 420 IPC states that  whoever cheats and thereby

dishonestly  induces  the  person  deceived  to  deliver  any

property to any person,  or  to make,  alter  or  destroy the

whole or any part of a valuable security, or anything  which

is signed or sealed, and which is capable of being converted

in  to  a  valuable  security,  shall  be  punished  with

imprisonment of  either  description for  a  term which may

extend to seven years, and shall also be liable to fine.

The accused has unloaded soil after the agreement which shows

that he did not have any motive to cheat the informant. Also,

informant did not convert to his own the money alleged to have

been paid by informant. The other Pws except informant have

not seen transaction of money between accused and informant.

The remedy would have been filing a civil suit by informant for

fulfillment  of  the  agreement  entered  between  informant  and

accused Gopal Dey.

11.There is nothing in evidence on record that warrants conviction

of  accused  person.  Informant  could  not  substantiate  the

contents of the ejahar in his evidence.
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12.It has been held in Rang Bahadur Singh Vs. State of UP, AIR

2000 SC 1209 that the time-tested rule is that acquittal of a

guilty should be preferred to conviction of an innocent person.

Unless  the  prosecution  establishes  the  guilt  of  the  accused

beyond reasonable doubt, a conviction cannot be passed on the

accused person.

13.In light of the discussions made above, the inevitable conclusion,

therefore  is  that  prosecution  has  failed  to  bring  home  the

charges levelled against the accused person beyond the pale of

reasonable doubt and accordingly, accused person is entitled to

acquittal.

14.In the result, accused Gopal Dey is acquitted from charges u/s

406/420/506 IPC levelled against  him and he is  set at  liberty

forthwith.

15.Bail  bonds furnished on his behalf  shall  remain in force for a

period of six months.

16.Given under my hand and seal of this Court on this the 13th day

of September, 2019.  
      

17.Case is disposed off hereby on contest.

Dictated and corrected by me:

 (Salma Sultana)                                                  (Salma Sultana)
Sub-Divisional Judicial                Sub-Divisional Judicial
Magistrate (S),Tinsukia  Magistrate (S),Tinsukia

                                                        

Transcribed by 

Diganta Dutta (Stenographer)
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ORDER

Accused Gopal Dey is  present.

Judgment is  ready and has been delivered and pronounced in open

Court.

Accused  Gopal  Dey  is acquitted  from  charges  u/s  406/420/506  IPC

levelled against him and he is set at liberty forthwith.

Bail bonds furnished on his behalf shall remain in force for a period of

six months.

Given under my hand and seal of this Court on this the 13 th day of

September, 2019.        

Case is disposed off hereby on contest.

(Salma Sultana)
   Sub-Divisional Judicial Magistrate(S), 

Tinsukia, Assam
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APPENDIX

1.     PROSECUTION EXHIBIT:
 Ext.1- Ejahar
 Ext.2- Seizure list
 Material Ext.1- Agreement

2.     DEFENCE EXHIBITS: 
None

3.     PROSECUTION WITNESS:
PW-1 – Tarun Chakraborty
PW-2 – Bidhan Dey
PW-3 – Sujit Kr. Das 
PW-4 – Madhav Deb

4.     DEFENCE WITNESS: 
      None 

(Salma Sultana)
   Sub-Divisional Judicial Magistrate(S), 

Tinsukia, Assam


