
1

      IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (SADAR) 

  TINSUKIA

Present: S. Sultana, AJS

     SDJM(S), Tinsukia

GR CASE NO. 1994/2015

U/S 380/34 OF IPC

State of Assam

Vs

                                1. Rohen Moran

 2. Rahul Moran

 3. Jayanta Moran 

                                                      ……....ACCUSED

Advocate for prosecution: Learned Banti Hazarika

Advocate for defence: Learned Abhijiit Bhattacharjee

Charge framed on: 03-06-2016                                                     

Date of Evidence: 15-07-2016, 06-08-2016, 15-09-2016, 

 21-10-2016, 03-12-2016, 09-03-2017, 

 22-11-2017

        

Date of Argument: 26-08-2019

Date of Judgment: 09-09-2019

JUDGMENT

1. The prosecution case succinctly is that informant on 30.08.2015

lodged an ejahar stating that on the same day itself at about
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1:30am  accused  persons  had  stolen  away  4  nos.of  cows

(bullocks) from his cowshed. When dogs barked, informant woke

up and looked in  the cowshed and saw that  the thieves had

stolen the cows and he immediately informed about the theft to

village  people  of  Saibasa  Line,  Diamuli  Tea  Estate.  Later  on,

vilage people aprehended accused Rohen Moran with the stolen

cows  near  tea  garden  of  Korjonga  village.  But  other  accused

persons  namely  Jayanta  Moran  and  Rahul  Moran  fled  away.

Informant also stated that   public  had beaten accused Rohen

Moran.

     Thus, the above facts and circumstances led to the filing of

the instant complaint and set the prosecution case in motion.

2. Based on the ejahar, Baghjan P.S Case No. 38/15 u/s 380 IPC was

registered.  After  completion  of  investigation,  Investigating

Officer submitted charge-sheet against accused persons namely

Rahen Moran, Jayanta Moran and Rahul Moran u/s 380 IPC for

their prosecution under the aforesaid sections of law.

3. Relevant  copies  of  documents  were  furnished  to  above

mentioned accused persons as per provision of law. Charge u/s

380/34 IPC has been framed, read over and explained to the

accused persons to which they pleaded not guilty and claimed to

be tried.

4. In this instant case, 10 (Ten) prosecution witnesses (hereinafter

referred  to  as  PWs)  were  summoned,  examined-in-chief  and

cross examined except for PW6.

5. Statement of defence u/s 313 CrPC has been recorded. Defence

did  not  tender  any  evidence  in  its  support  and  denied  the

allegations brought against it. I have heard arguments advanced

by both sides, with each side trying to establish its stand. I have

also perused the entire case record.

POINTS FOR DETERMINATION:

6. The points of determinations are as follows:-

(i) Whether accused persons in furtherance of their common

intention on 30.08.2015  at about 1:30am committed theft
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of  four cows in the house of informant located at Diamuli

Tea  Estate,  Saibasha  Line,  Tinsukia  and  thereby

committed an offence u/s 380/34 IPC? 

REASONS, DISCUSSIONS & DECISIONS THEREOF:

7. PW-1/informant Rajesh Panika has deposed in his evidence

that he knows the accused Rahen Moran. PW1 deposed that he

does not know accused Rahul Moran and Jayanta Moran. PW1

also  deposed  that  the  incident  occcurred  on  30-08-2015   at

about 1:30am at the cowshed of his  house situted at Diamuli

Tea Estate. At the time of incident, when dogs barked, informant

came out of his house  and looked in the cowshed and saw that

thieves had stolen 4nos. of cows. Out of the stolen cows, two

were of red colour and one was of black colour and the other

was of  grey colour.  PW1 immediately raised hue and cry and

called the neighbouring people and they had gone in search of

the  stolen  cows.  PW1  deposed  that  he  had  apprehended

accused Rohen along with the 4 nos. of stolen cows near the tea

garden of Korjonga village and thereafter, with the help of village

people accused was taken to his house. After interrogation, PW1

came to know that  accused Rohen along with his co-accused

Jayanta  Moran  and  Rohen  Moran  had  stolen  the  cows.  PW1

deposed that in the morning they informed police. After arrival of

police, PW1 lodged an ejahar. PW1 handed over accused Rohen

and 4 nos. of  cows to the police. Police seized the cows, had

given zimma to the PW1 and arrested accused Rohen Moran and

took him to the police station.

In his cross examination, PW-1 has deposed that  he has not  

seen the incident. Korjonga Tea Estate is situated at a distance of

2kms from his house.  During the day time, cows have been  

opened and they left for grazing in the field. PW1 deposed that 

police  examined  him  orally.  Police  did  not  read  over  any  

prepared document to PW1 and he also did not read the same. 
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In rest of his cross examination, PW1 has denied the suggestions

put by the defence.

PW-2 Sonaram Manki has  deposed in  his  evidence  that he

knows  the  informant  who  was  his  neighbour.  PW2 knows  the

accused Rohen who was present in the dock, but he does not

know the other two accused persons. PW2 also deposed that on

30-08-2015 in the night at about 1:00am informant rang him and

informed that somebody had stolen his cows from his cowshed

and  neighbouring  people  had  come  out.  PW2  deposed  that

iInformant   invited  him to  his  house.  Then  PW2 went  to  the

house of informant and saw that informant had already left for

searching his cows to the side of Korjonga village. PW2 also left

for  Korjonga  village  and  saw  that  informant,  accused  Rohen,

other village people are  coming along with  four  nos of  cows.

PW2 deposed that  accused Rohen was taken to the house of

informant and there accused Rohen confessed that he along with

other  co-accused  Jayanta  Moran  and Rahul  Moran  had stolen

informant's cows. Thereafter, police was informed. Police arrived

and seized 4 nos. of cows of informant. Out of the seized cows

two were of red colour and one was of black colour and the other

was of grey colour. Police examined PW2.

In  his  cross  examination,  PW-2  has  deposed  that  informant's

house is situated at a distance of half kilometre from his house.

PW2 deposed that he had not gone to informant's house before

the day on which informant rang him. PW2 does not know  if

there were cows or not in the cowshed of informant before the

day of incident. PW2 had not gone to the place of recovery of the

cows  and  he  could  not  say  how  the  cows  were  recovered.

Korjonga was a village and there was a village named Jakaichuk

near Korjonga. For every line of tea garden, one shephered is

appointed. For Sibasha line one Dukalu Tanti was appointed as

shepherd. At the time of incident, neither PW2 nor informant did

not examine  Dukalu Tanti.  Police did not examine PW2. PW2

deposed  that  he  has  not  deposed before  police  whatever  he

deposed in his evidence.
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In rest of his cross examination, PW2 has denied the suggestions

put by the defence.

PW-3 Sonu Munda has deposed in his evidence that he does

not know the accused persons who were present in Court. Out of

all the accused persons PW3 only knew one Haren Moran. PW3

does not know him personally.  PW3 heard his name from the

police. 

In  his  further  examination,  PW-3  has  deposed  that  he  had

previously  deposed  in  the  instant  case  on  15-09-2016.  PW3

knows the accused person Rohen Moran who was standing in the

dock.  PW3  does  not  know  the  other  accused  persons.  PW3

knows the accused from the day of the incident. The incident

took place on 30-08-2015 at about 1:30pm at Korjonga village.

At the time of the incident, the informant  raised hue and cry

that his cows had been stolen. On hearing this, PW3 and about

twenty other persons went in search of the cows. PW3 deposed

that at Korjonga village, they caught the accused Rohen Moran

with four cows. The informant identified his cows. PW3 deposed

that the accused Rohen Moran confessed before them that he

had  stolen  the  cows  of  the  informant.  The  cows  were  then

handed over to the informant. PW3 deposed that police seized

the cows in his presence.

In  his  cross  examination,  PW-3  has  deposed  that  he  was  

temporary  worker  of  tea  garden.  PW3  has   no  personal  

knowledge about the incident. On the day of incident, he  went 

to his duty. PW3 could not say if there were cows or not in the 

cowshed of informant since he was not at his home. There were 

four nos of lines in their tea garden and shepherd is appointed to

look after the cows.  PW3 deposed that  no shepherd of  their  

garden  had  been  examined  at  the  time  of  incident  and  

sometimes his own cows does not return to cowshed and goes 

back to paddy field. There were private tea gardens of people  

near Korjonga.
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In rest of his cross examination, PW3 has denied the suggestions

put by the defence.

PW-4 Kirim Munda  has deposed in his evidence that he knows

accused  Rohen  Moran  but  soes  not  know  the  other  accused

persons.  PW4 deposed that he knows the informant of this case

Sri  Rajesh Panika. The incident took place about one and half

year  ago.  The  incident  took  place  at  around 1:00AM.  At  that

time, PW4 was sleeping in his house and he woke up on hearing

barks of dogs. PW4 then heard hue and cry at the house of the

informant.  PW4  deposed  that  he  went  to  the  house  of  the

informant and met the informant who told him that his four nos.

of cows had been lost from his cowshed. PW4 then accompanied

the informant to Korjonga village. At Korjonga village, PW4 saw

the accused Rohen Moran along with four nos. of cows of the

informant. The informant identified his cows. PW4 deposed that

they caught the accused Rohen Moran and brought him to the

house  of  the  informant  along  with  the  cows.  Next  the  police

came  to  the  house  of  the  informant  and  they  handed  over

accused  Rohen  Moran  to  the  police.  The  other  two  accused

persons fled away. PW4 does not know who the accused persons

are. PW4 deposed that police recorded his statement.

In his cross examination, PW4 has deposed that police did not

interrogate him. PW4 has not stated the facts that he deposed in

the  Court  before  the  police  as  the  police  did  not  record  his

statement.  There  were  paddy  fields  at  Korjonga  village.  PW4

deposed that the cows of their village often stray into nearby

paddy fields. PW4 has not seen the incident of theft and he has

no personal knowledge about the same. PW4 did not visit the

house of the informant before the incident. 

In rest of his cross examination, PW4 has denied the suggestions

put by the defence.

PW-5  Tufan  Mahato   has  deposed  in  his  evidence  that he

knows the informant. PW5 also knows the accused Rohen Moran

who  was  present  in  the  dock  but  does  not  know  the  other
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accused  persons.  PW5  deposed  that  the  incident  took  place

about one year ago. One day at about 10:00am PW5 learnt that

four nos. of cows of the informant had been stolen and the thief

was caught and kept conformed at the house of the informant.

PW5 went to the house of the informant to see the thief and

there he saw the accused Rohen Moran. Later on police came

and took the accused Rahen Moran.

In  his  cross  examination,  PW-5 has  deposed that  he  has  no  

personal knowledge about the incident. PW5 could not say under

what circumstances the accused Rohen Moran was kept confined

at the house of the informant.

PW-6  Sunil  Panitak   has  deposed  in  his  evidence  that he

knows the PW1 of this case who was his elder brother. PW6 also

deposed that  he resides separately from PW1. PW6 has not seen

the incident himself. About 3 years ago, one day PW6 heard that

four cows belonging to the PW1 had been lost.  PW6 does not

know who had stolen the cows of PW1.
 
Cross examination of PW-6 has been declined by defence.

 
PW-7 Dipok  Munda   has  deposed in  his  evidence  that he

knows the PW1 of  this  case.  PW7 knows the accused person

from  the  date  of  incident.  PW7  does  not  know  the  accused

persons  personally  but  he  heard  their  names on  the  date  of

occurrence.  PW7  does  not  know  the  date  and  year  of  the

incident.  About  one  year  ago,  one  morning  in  the  month  of

August PW7 heard from the informant that his four nos. of cows

were stolen. PW7 deposed that he then went to the house of the

PW1 where he found that the accused Rahen Moran was kept

confined and PW1 told him that he had stolen the cows.  The

informant  also  told  PW7  that  two  other  thieves  were  also

involved with Rahen Moran but they were not caught.

In  his  cross  examination,  PW7 has deposed that  he does not

have any personal knowledge about the incident. PW7 deposed

that in Saibasa Line of their Tea Estate there was one shepherd
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who was engaged by the tea garden management to look after

cow and bullocks of the residents of that line and sometimes, it

so happens that cows and bullocks of their area go astray and do

not return in the evening. PW7 performs shifting duty. On the

day before the incident, PW7 did not go to the house of PW1 to

verify whether his cows actually present in the cowshed or not.

In rest of his cross examination, PW7 has denied the suggestions

put by the defence.

PW-8 Rajesh Gorh  has deposed in his evidence that he knows

the PW1 of this case. PW8 knows the accused Rahen Moran  but

he does not know the accused Rahul Moran and Jayanta Moran.

On 30.08.15, in the morning PW8 came to know that four nos. of

cows belonging to PW1 had been stolen and the same had been

recovered  and  one  thief  named  Rahen  Moran  had  also  been

apprehended. On that day at about 9am, PW8 went to the house

of PW1 and found that one thief Rahen Moran had been kept

confined in his house. PW8 also saw four nos.of cows belonging

to the informant. Later on police came and brought the accused

person to the police station. Police also recorded statement of

PW8.

In his cross examination, PW8 has deposed that on the morning

of 30.08.2015 he went to the house of the accused person and

saw that four nos. cows were tied in the compound of the house

of PW1. PW8 does not know whether on the night of 29.08.2015,

the cows of the informant were actually in his cowshed or not.

PW8 deposed that he did not  go with PW1 in search of his cows

and he does not know under what circumstance Rahen Moran

was apprehended.  

In rest of his cross examination, PW8 has denied the suggestions

put by the defence.

PW-9  Gobin  Chetry   has  deposed  in  his  evidence  that he

knows  the  PW1 of  this  case.  PW9 knows  the  accused Rahen
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Moran but he does not know the other accused persons. One

morning in the month of August, 2015 PW9 came to know that

one thief named Rahen Moran who had stolen four nos. of cows

of PW1 had been apprehended and kept confined at the house of

PW1.  After  learning  this  PW9 went  to  the  house  of  PW1 and

found that the thief Rahen Moran was kept confined there along

with four nos. of cows.

In his cross examination, PW9 has denied the suggestions  put

by the defence.

PW-10 Amu Sana Ahmed has deposed in his evidence that he

was working as ASI, Baghjan Police Station on 30-08-2015. On

that day, in evening at 6pm he was in police station.  At that

time,  one  person  named  Rajesh  Panika  came and  lodged  an

ejahar. Along with ejahar, he brought four (4) stolen cows and

the apprehended accused Rohen Moran. After receipt of ejahar,

the O/C Dinesh Doley of Baghjan Police Station registered a case

being case No.38/15 u/s 380 IPC on 30-08-2015. PW-10 deposed

that after registering the case, the O/C entrusted him the duty of

investigation.  Then, PW-10 took in custody the accused Rohen

Moran  and  sent  him  for  medical  examination.  Then  PW-10

interrogated  the  complainant  Rajesh  Panika  and  recorded  his

statement.  PW-10 also  seized  the 4 (four)  cows in  the police

station itself. At that time accused also returned to police station

after medical  examination. At the time of  seizure,  PW-10 met

seizure  witnesses  there.  Next  day,  PW-10  deposed  that  he

visited the place of occurrence (P.O.) and recorded the statement

of remaining PWs and he also prepared the sketch map. PW-10

deposed  that  on  31-08-2015,  forwarded  the  accused  Rohen

Moran to Court and he arrested the other two accused, Rahul

Moran and Jayanta Moran on 14-09-2015 and interrogated them.

Next day on 15-09-2015 PW-10 forwarded both the accused to

Court.  PW-10  also gave the zimma of the seized cows to its

original owner. During investigation, PW-10 deposed that he also

found sufficient materials against the accused persons and after

investigation, he handed over the case diary to O/C, Baghjan PS.
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 In his cross examination, PW-10 has deposed that he opened  

the case diary on the day of filing ejahar at 6pm in the evening 

and  during  the  course  of  investigation,  he  himself  took  the  

statement of all PWs. The entire process of recovering the stolen

cows as well as the handing over of the accused to police was all

done by public.  PW-10 deposed that he has not visited  and  

physically  verified  the  place  where  the  cows  were  allegedly  

recovered  and  as  such,  he  could  not  say  about  the  

circumstances, under which the cows were recovered. As the  

public narrated the incident, PW-10 presumed it to be true. The 

apprehended accused Rohen Moran was confined by public since

morning till evening on 30-08-2015 and he was also physically 

assaulted by public before handing over to police station. PW-10 

did not refer the government village headman of the village of 

the accused for ascertaining the truth of accused's involvement 

in the alleged offence and has not made him a witness in this  

case. Chaibasa Line comes within the Diamuli Tea Estate. PW-10 

did  not  investigate  who  was  the  appointed   shepherd  of  

Chaibasa Line, for ascertaining the fact that on the previous day 

of alleged night the cows were infact given in zimma by the  

appointed  shepherd. PW-10 deposed that the accused Rohen  

Moran,  during  his  investigation  did  not  make  any  extra-

judicial  confession  before  public.  PW-10  did  the  entire  

investigation as an ASI. PW-10 deposed that PW3 Sunu Munda 

did  not  state  before  him  that  he  apprehended  the  accused  

persons along with the cows of the complainant. 
  
In  rest  of  his  cross  examination,  PW-10  has  denied  the

suggestions  put by the defence.

8. On perusal of evidence on record , it is found that there is no eye

witness who has seen the accused persons stealing the cows

from the cowshed of informant. Also, on perusal of the evidence

of the PWs it is found that the recovery of the cows from the

accused persons particularly accused Rohen Moran could not be

unanimously deposed by the PWs. It  has been disclosed from
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evidence of  the PWs that the cows sometimes go astray into

nearby tea garden.

With regard to the confession alleged to have been made by

accused Rohen Moran does not hold any evidentiary value.

For an offence u/s 380 IPC, it must be proved that a particular

movable  thing or property  must have been dishonestly moved

out of the possession of a person, without his consent from any

building, tent or vessel which is used as human dwelling or for

custody of property.

Prosecution  in  this  case  could  not  prove  that  the  accused

persons have moved the 4 cows dishonestly without the consent

of informant from the cowshed so as to attract conviction u/s

380/34 IPC.

9. I have found nothing incriminating against the accused persons

in this instant case which warrants their conviction. 

10.It has been held in Rang Bahadur Singh Vs. State of UP, AIR

2000 SC 1209  that the time-tested rule is that acquittal of a

guilty should be preferred to conviction of an innocent person.

Unless  the  prosecution  establishes  the  guilt  of  the  accused

beyond reasonable doubt, a conviction cannot be passed on the

accused.

11.In light of the discussions made above, the inevitable conclusion,

therefore  is  that  prosecution  has  failed  to  bring  home  the

charges levelled against the accused persons beyond the pale of

reasonable doubt and accordingly, accused persons are entitled

to acquittal.

12.In the result, accused Rohen Moran, Rahul Moran and Jayanta

Moran   are  acquitted  from  charges  u/s  380/34  IPC  levelled

against them and they are set at liberty forthwith.

13.Bail bonds furnished on their behalf shall remain in force for a

period of six months.
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14.Given under my hand and seal of this Court on this 9 th  day of

September, 2019.

15.Case is disposed off hereby on contest.

Dictated and corrected by me:

 (Salma Sultana)                                                  (Salma Sultana)
Sub-Divisional Judicial                Sub-Divisional Judicial
Magistrate (S),Tinsukia  Magistrate (S),Tinsukia

                                                        

Transcribed by 

Diganta Dutta (Stenographer)
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ORDER

Accused Rohen Moran, Rahul Moran and Jayanta Moran  are present.

Judgment is  ready and has been delivered and pronounced in open

Court.

Accused Rohen Moran, Rahul Moran and Jayanta Moran  are acquitted

from charges u/s  380/34 IPC levelled against them and they are set at

liberty forthwith.

Bail bonds furnished on their behalf shall remain in force for a period of

six months.

Given  under  my  hand  and  seal  of  this  Court  on  this  9th  day  of

September, 2019.

Case is disposed off hereby on contest.

         
                                                                       

                                                                         (Salma Sultana)
 Sub-Divisional Judicial Magistrate, 

                                                              Tinsukia, Assam
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APPENDIX

1      PROSECUTION EXHIBIT:

     Ext.1 -   Ejahar 
     Ext.2-   Seizure list
     Ext.3-   Sketch map

2      DEFENCE EXHIBITS: 
None

3      PROSECUTION WITNESS:

PW1-  Rajesh Panika 

PW2-  Sonaram Mankey

PW3-   Sonu Munda 

PW4-   Kirim Munda 

PW5-   Tufan Mahato 

PW6-   Sunil Panitak 
PW7-   Dipak Munda 

PW8-  Rajesh Gorh 
 
PW9-  Gobin Chetry 

PW10- Amu Sana Ahmed 

4      DEFENCE WITNESS: 
      None 
                                                                                  

                                                                         (Salma Sultana)
   Sub-Divisional Judicial Magistrate (S), 

                                                               Tinsukia, Assam


