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      IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (SADAR) 

  TINSUKIA

Present: S. Sultana, AJS

     SDJM (S), Tinsukia

GR CASE NO. 2624/2017

U/S 448/427 OF IPC

State of Assam

Vs

    Mafi Begum

…….... ACCUSED

Advocate for prosecution: Learned Banti Hazarika

Advocate for defence: Learned Swapna Hazarika

Offence explained on: 11-05-2018

Date of Evidence:  06-10-2018, 10-04-2019, 

   14-06-2019, 13-09-2019

Date of Argument: 27-09-2019

Date of Judgment: 27-09-2019

JUDGMENT

1. The  prosecution  case  succinctly  is  that  informant  lodged  an

ejahar on 14.12.2017  alleging that on the same day itself at

around 2:30pm accused Mafi Begum forcefully entered into his

house by breaking door lock and locked the room from inside.

Informant has alleged that he asked informant to open the door,

but she did not open the door. 
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Thus, the above facts and circumstances led to the filing of the

instant complaint and set the prosecution case in motion.

2. Based on the ejahar, Tinsukia P.S Case No. 1572/17 u/s 448/427

IPC  was  registered.  After  completion  of  investigation,

Investigating  Officer  submitted  charge-sheet  against  accused

Mafi Begum u/s 448/427 of IPC for her prosecution under the

aforesaid sections of law.

3. Relevant  copies  of  documents  were  furnished  to  above

mentioned accused as per provision of law. Offence u/s 448/427

of IPC was explained to the accused person to which accused

pleaded not guilty and claimed to be tried.

4. In this instant case, 5 (five) prosecution witnesses (hereinafter

referred  to  as  PWs)  were  summoned,  examined-in-chief  and

cross examined  by defence.

5. Statement of defence u/s 313 CrPC has been recorded. Accused

persons have reiterated that they are innocent. Defence did not

tender any evidence in its support.

6. I have heard arguments advanced by both sides, with each side

trying to establish its stand. I have also perused the entire case

record.

PONTS FOR DETERMINATION:

7. The points of determinations are as follows:-

i. Whether accused person on  14.12.2017   at around 2:30pm

entered  the  house  of  the  informant  with  the  intention  to

commit  an  offence  and  remained  there  unlawfully  and

thereby committed an offence u/s 448 IPC?

ii. Whether accused person on  14.12.2017   at around 2:30pm

committed mischief and caused damage above amount of Rs.

50/- and thereby committed an offence u/s 427 IPC ?
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REASONS, DISCUSSIONS & DECISIONS THEREOF:

8. To  arrive  at  a  conclusion,  I  have  gone  through  the  evidence

throughly.

9. PW1-Informant/Victim  Farhat  Haque has  deposed  in  his

evidence  that  accused  Mafi  Begum  is  his  paternal  aunt.  On

14.12.2017 at 1:30pm-2:30pm the incident occurred inside the

boundary  of  his  house  situated  in  Devipukhuri.  PW1  also

deposed  that  on  the  day  of  incident,  his  mother,  uncle  and

brother were not home. PW1 deposed that one of their staff saw

accused entering into a room of their house where usually they

keep  their  bikes  and  it  was  locked  from  outside.  However,

accused broke open the lock and entered into the room where

the bikes were kept. In the meantime, somebody informed PW1's

uncle about this who kept. In the meantime, somebody informed

PW1's about this two who rang and told him to look into the

matter.  PW1  accordingly,  went  to  the  room  and  told  his

aunt/accused as to why she was doing this and she should wait

for  return  of  his  uncle  and  othe  family  members.  However,

accused turned aggressive and told to PW1- “moi najanu, kun

aase ne nai”. Accused did not listen to PW1 and so PW1 went out

and rang his uncle but in the meantime accused sent her maid

and got  herself  locked  inside  the  room.  PW1 got  married  on

seeing this attitude of accused and being alone and finding no

other  alternative,  PW1  went  to  police  station  and  lodged  an

ejahar.

In his cross examination, PW1 has deposed that police did not

examined him. Whatever PW1 has deposed in examination in

chief, he did not state in details in his ejahar along with his uncle

Tohidul Haque, his mother Narji Begum and his brother Ittehad

Haque resides in the 2nd floor of the R.K. Market building which is

situated in  Devipukhuri.  The incident  occurred in  the room of

their old Assam Type house which situated next to R.K. Market

building which is presently their residence. The old Assam type

house is the ancestral property of his grandfather and has 10-12

rooms. PW1 could not say the size of the rooms in square feet.
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PW1 deposed that the said old Assam Type building has been

partitioned between his uncle, his mother and his brother and

him. PW1 could not say if there is any room on the vacant land

measuring 12 feet X 30 feet as per Deed of Relinquishment. The

12 rooms inside the old Assam type house are for rent purpose.

The room inside which the alleged incident occurred has been

kept locked.

PW1 further deposed in his  cross examination that he lodged

the  ejahar on the date of incident itself. PW1 has stated in the

ejahar that on 14.12.17 at around 2:30pm his paternal aunt Mafi

Begum who resides near Tinsukia Devi Pukhuri  Nepali  Mandir,

broke open the lock of his house and forecefully entered inside

his house. PW1 has also stated in the ejahar that he called her to

open the door but she did not open the same. PW1 gave the

ejahar to police , PW1 has forgotten if he handed over the ejahar

to the OC. PW1 narrated about the incident to police and police

recorded his statement. It is a fact that PW1 has stated before

police that his paternal aunt Mafi Begum had broken the lock of

his paternal uncle Tahidul Haque's house and forcefully entered

into the room. PW1 has stated in the ejahar that informant might

do  any  untoward  incident  inside  the  room.  The  place  of

occurrence is situated around 10 meters away from shops and

other houses as it is a commercial place. At the time of incident

there were people in the shops and road situated 10 metes away

from  the  place  of  occurrence.  At  the  time  of  incident  when

accused Mafi Befum forcefully entered into the room, PW1 rang

his friends over phone, PW1 did not call anyone from the nearby

shops or houses. PW1 deposed that he went to police station

after  half  an  hour  of  the  incident.  PW1  has  forgotten  that

whether he has stated before police that when accused broke

the lock and enterd the room. PW1 accordingly went to the room

and told accused as to why she  was doing all this and accused

did not listen to him and so he went out.PW1 has mentioned in

his ejahar that he entered the room when accused went inside

the room.  The room where the incident  occurred  is  presently

locked.  PW1  has  locked  the  room  where  the  incident  had
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occurred.  Accused came out  of  the  room on  next  day  of  the

incident and at that time police was present. Though accused

locked the room on the next day of incident before police but

PW1 has put another  lock over the lock of the accused in the

room after police had taken the accused away. On 16.12.17 PW1

lodged another ejahar against accused Mafi Begum, the case no.

Being Tinsukia PS Case No. 1588/17. PW1 deposed that he has

forgotten if he has filed any document in this case to prove that

the  room where  the  incident  had  occurred  belong  to  him or

them. PW1 does not know if  his paternal uncle has sought to

demolish the house where the room (place of occurrence) exists

and he wishes to build a market over the same.

In rest of his examination, PW1 has denied the suggestions    put

by the defence.

PW2 Miraj Qureshi  has deposed in his evidence that he knows

accused Mafi Begum who is paternal aunt of informant Farhat

Haque. PW2 also deposed that he knows informant Farhat Haque

who is his friend. On 4.12.17 the incident had occurred at around

2pm. PW2 has his shop situated near the house of  informant

Farhat Haque. When PW2 reached the room where the incident

occurred, he saw the lock of the room was already broken, the

bikes of  informant that  were kept  inside were already moved

outside and he found the informant inside the room. Thereafter

informant  called  the  police  and  informed  about  the  matter.

Police arrived and asked the informant to come out of the room

but  informant  did  not  come  out  of  the  room.  Thereafter

informant informed PW2 on the next day of  the incident that

police arrived on next day as well and took the accused along

with them.

In his cross examination, PW2 has deposed that he knows from

his  personal  knowledged  that  he  house  where  the  room  is

situated in which the incident had occurred belongs to informant

Farhat Haque. There are 10-12 room in that house which belongs

to informant Farhat Haque. PW2 does not know who has built

the  house  containing  10-12 rooms as  mentioned above.  PW2
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could not say if the house as mentioned above is the ancestral

house of the informant. PW2 deposed that he has come to Court

with  Farhat  Haque.PW2  could  not  enter  the  room  where  the

incident had occurred as the room was locked from inside. PW2

does not know if accused has filed a case against Farhat Haque.

Later on, accused has filed a case against Farhat Haque and PW2

as well. Police examined PW2. PW2 has stated before police that

the  lock  of  the  room  was  broken  and  the  bikes  were  move

outside. At the time of incident except informant and PW2, there

was no other person present at the place of occurrence. PW2 did

not inform anyone from the nearby shops or houses at the time

of incident about the incident. After 1-2 hours of the incident,

informant and PW2 went to police station. PW2 deposed that his

shop  is  situated  infront  of  the  house  where  the  room  exists

where the incident had taken place. PW2 was in his shop when

accused  had  broken  the  lock.  PW2  deposed  that  his  shop  is

situated face to face to the door of the room where the incident

had occurred.

In rest of his examination, PW2 has denied the suggestions  put

by the defence.

PW3 Arjun Singh  has deposed that he knows accused Mafi

Begum  who  was  present  in  Court.PW  3  also  deposed  that

accused is the paternal aunt of informant Farhat Haque.  PW3

deposed that informant Farhat Haque is his friend. On 14.3.17

the  incident  had  occurred  at  around 2pm.  PW3 was at  office

when informant rang him over phone and informed her that an

incident had occurred in his house. PW3 accordingly reached his

house and saw that the accused had broken the lock of the room

and entered  into  the  room and locked the  room from inside.

Accused remained in the room for one whole day. Informant rang

police and informed about the matter. Police arrived at the place

of occurrence and asked the accused to come out of the room

but accused refused to come out. Informant informed PW3 on

the next day that police had arrived on the next day also and

they had taken the accused along with them.
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In his cross examination, PW3 has deposed that informant Farhat

Haque  rang  him  over  phone  and  told  that  something  has

happened.  PW3 reached  the  place  of  occurrence  but  did  not

enter  the  room.  PW3 and  informant  have  been  friends  since

many years and  therefore he does not know that  the house

belongs to him and informant also told PW3 about the same.

Informant has not shown PW3 any documents which shows that

the house belongs to him.

In rest of his examination, PW3 has denied the suggestions    put

by the defence.

PW4 Sanjib Mandal has deposed in his evidence that he knows

the informant and the accused person of this case. On 12.12.17

the incident had occurred.  The house of  informant is  situated

just  behind  his  pharmacy  shop.  PW4  deposed  that  when  he

arrived  at  his  shop  after  lunch  in  the  evening,  he  found  a

gathering near his shop. PW4 enquired to the vegetable vendor

near hs shop who told him that accused Mafi Begum had broken

the lock of informant's house and entered it. PW4 deposed that

he did not witness the incident himself. 

In his cross examination, PW4 has deposed that he knows the

accused Mafi Begum. PW4 deposed that his shop is on rent. PW4

pays  the  rent  for  his  shop  to  Tahidul  Haque.  The  place  of

occurrence is just behind his shop.

In rest of his examination, PW4 has denied the suggestions    put

by the defence.

PW5/I.O.  Babu Singh has  deposed  in  his  evidence  that  on

14.12.17 he was posted at Tinsukia Police Station as attached

officer. PW5 also deposed that on 14.12.17 informant lodged an

ejahar  which  was  registered  and he   was  entrusted  with  the

investigation. PW5 found the informant at PS itself and therefore

he  examined  him  there  and  recorded  his  statement.  PW5

proceeded to the place of occurrence (PO) on 14.12.17 itself and

prepared  the  sketch  map.  PW5  also  examined  the  witnesses
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found at PO. On 15.12.17 accused Mafi Begum appeared at PS,

she was interrogated and allowed to go on bail. Thereafter, PW5

submitted  charge-sheet  against  accused  Mafi  Begum  u/s

448/427 IPC.

In  his  cross  examination,  PW5  has  deposed  that  Though  he

proceeded to the PO on the date of incident but he could not find

her.  PW5 reached the PO at  10:10pm at  night.  On next  date

accused herself  appeared  at  PS  and she was  not  brought  by

police.  I did not know that accused also lodge an ejahar against

informant.  PW5 deposed that Informant stated before him that

the PO belongs to his uncle Touhidul Haque and in the ejahar

informant has stated that the PO is his house. PW5 did not try to

enquire whether the PO belongs to informant or his uncle. 

In rest of his examination, PW5 has denied the suggestions   put

by the defence.

10.This instant case is u/s 448/427 IPC.

Section  448 IPC  states  that  whoever  commits  house trespass

shall be punished with imprisonment of either description for a

term which  may extend to  one year,  or  with  fine which may

extend to one one thousand rupees, or with both.

In this intant case, informant has merely alleged that the place

of occurrence belongs to him but he could not prove it either

through his evidence or through his witnesses. None of the PWs

have supported the evidence of  PW1. Merely alleging will  not

suffice. Informant must prove it.

As for offence u/s 427 IPC, there is contradiction. 

Firstly, except PW1 none of the other PWs have seen accused

breaking the lock of the house. Also the date of occurrence is

deposed to be different by PW1, PW2, PW3 and PW4. 

11.On perusal of evidence on record, I find that accused deserves

benefit of doubt.

12.It has been held in In State of U.P. Vs Ram Veer Singh and

Another (2007 (6)  Supreme 164,  it  has  been held  by the
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Hob’ble Apex Court that The golden thread which runs through

the web of administration of justice in criminal cases is that if

two view are possible on the evidence adduced in the case, one

pointing  to  the  guilt  of  the  accused  and  the  other  to  his

innocence, the view which is favourable to the accused should

be  adopted.  The  paramount  consideration  of  the  Court  is  to

ensure that miscarriage of justice is prevented. A miscarriage of

justice which may arise from acquittal  of  the guilty is no less

than from the conviction of an innocent.

13.In the result, accused  Mafi Begum is acquitted from the charges

u/s 448/427 of IPC levelled against her and she is set at liberty

forthwith.

14.Bail  bond furnished on her  behalf  shall  remain in force for a

period of six months.

15.Given under my hand and seal of this Court on this 27th day of

September, 2019.

16.Case is disposed off hereby on contest.
                                                             
                                      

Dictated and corrected by me:

 (Salma Sultana)                                                  (Salma Sultana)
Sub-Divisional Judicial                Sub-Divisional Judicial
Magistrate (S),Tinsukia  Magistrate (S),Tinsukia

                                                        

Transcribed by 

Diganta Dutta (Stenographer)
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ORDER

Accused Mafi Begum is  present.

Judgment is  ready and has been delivered and pronounced in open

Court.

Accused  Mafi Begum is  acquitted from the charges u/s 448/427 of IPC

levelled against her and she is set at liberty forthwith.

Bail bond furnished on her behalf shall remain in force for a period of

six months.

Given  under  my  hand  and  seal  of  this  Court  on  this  27th day  of

September, 2019.

Case is disposed off hereby on contest.                                                   

                                                                                                   

                                                                        
(Salma Sultana)

Sub-Divisional Judicial Magistrate (S),
Tinsukia, Assam
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APPENDIX

1.     PROSECUTION EXHIBIT:

   Ext.1 – Eajahar

   Ext.2 – Sketch map of P.O.
   Ext.3 – Charge-sheet

2.     DEFENCE EXHIBITS: 
     None

3.     PROSECUTION WITNESS:

    PW1 – Farhat Haque (Informant/victim)

    PW2 – Miraj Qureshi

    PW3 – Arjun Singh

    PW4 – Sanjib Mandal

    PW5 – Babu Singh (I.O.)

4.     DEFENCE WITNESS:
   None 
                                                                                  

(Salma Sultana)
Sub-Divisional Judicial Magistrate (S),

Tinsukia, Assam


