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      IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (SADAR) 

  TINSUKIA

Present: S. Sultana, AJS

     SDJM(S), Tinsukia

GR CASE NO. 767/2014

U/S 447/294/427/435/34 IPC

State of Assam

Vs

1. Anil Nayak

2.Ashok Nayak @ Timka 

                                                      ……....ACCUSED

Advocate for prosecution: Learned Banti Hazarika

Advocate for defence: Learned S. Chetia

Charge framed on: 26-10-2018

Date of Evidence: 08-02-2019,28-05-2019, 06-07-2019, 

                             06-08-2019

         

Date of Argument: 30-08-2019

Date of Judgment: 13-09-2019

JUDGMENT

1. The prosecution case succinctly is that informant on 22.04.2014

lodged  an  ejahar  stating  that  on  21.04.2014  at  around  4pm

accused  persons  namely  Anil  Nayak  and  Timka  Bhumij  had

criminally  trespassed  into  the  residence  campus  of  the

informant, used slang languages at her, damaged some property
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owned  by  informant  and  also  set  on  fire  the  kitchen  of  her

residence. 

        Thus, the above facts and circumstances led to the filing of

the instant complaint and set the prosecution case in motion.

2. Based  on  the  ejahar,  Doomdooma  P.S  Case  No.  225/14  u/s

447/294/427/435  IPC  was  registered.  After  completion  of

investigation,  Investigating  Officer  submitted  charge-sheet

against accused persons namely Anil Nayak and Ashok Nayak @

Timka u/s  447/294/427/435/34 IPC for  their  prosecution under

the aforesaid sections of law.

3. Relevant  copies  of  documents  were  furnished  to  above

mentioned accused persons as per provision of law. Charge u/s

447/294/427/435/34 IPC was framed, read over and explained to

accused persons to which accused persons pleaded not guilty

and claimed to be tried.

4. In this  instant case,  6 (six)  prosecution witnesses (hereinafter

referred  to  as  PWs)  were  summoned,  examined-in-chief  and

cross examined by defence.

5. Statement of defence u/s 313 CrPC has been recorded. Defence

did  not  tender  any  evidence  in  its  support  and  denied  the

allegations brought against it. I have heard arguments advanced

by both sides, with each side trying to establish its stand. I have

also perused the entire case record.

POINTS FOR DETERMINATION:

6. The points of determinations are as follows:-
(i) Whether  the  accused  persons  in  furtherance  of  their

common intention on 21.04.14 at 4:00pm had criminally

trespassed into the residence compound of informant by

entering  it  unlawfully  with  the  intention  to  commit  an

offence  and  thereby  committed  an  offence  u/s  447/34

IPC?

(ii) Whether  the  accused  persons  in  furtherance  of  their

common  intention  on  21.04.14  at  about  4:00pm  used



3

obscene words in  public place against the informant and

thereby committed an offence u/s 294/34 IPC?

(iii) Whether the accused persons on 21.04.14 in furtherance

of thier common intention committed mischief by causing

damage above amount of Rs. 50/- and thereby committed

an offence u/s 427/34 IPC?

(iv) Whether the accused persons on 21.04.14 in furtherance

of  thier  common  intention  on  the  same  day  and  time

committed mischief by fire by setting fire on kitchen of

informant and caused damage of  above amount of Rs.

100/- and thereby committed offence u/s 435/34 IPC?

REASONS, DISCUSSIONS & DECISIONS THEREOF:

7. PW1/Informant  Smti.  Soniya  Tanti  has  deposed  in  her

evidence that she knows the accused persons named Anil Nayak

and Ashok Nayak who were present in Court. PW1 deposed that

on 23.04.14 at about 5:00pm the incident had occurred. PW1

also  deposed  that  she  was  in  college  at  that  time  and  she

arrived late at home. On arriving home, she found that village

people had gathered at their house and wanted to damage their

house,  they  were  also  fighting  with  members  of  her  family.

Accused Anil  Nayak  and Ashok Nayak were present  and they

were also fighting with her family members. PW1 deposed that

she went to Doomdooma Police Station and lodged the ejahar.

PW1 further deposed that after she returned from Doomdooma

Police Station, she found that their house has been destroyed

and all  her educational certificates have been destroyed. PW1

deposed that she went back to police station to inform about the

matter,  but she was told that police is busy.  Police arrived at

11:00PM at the place of incident, but by that time their house

was  already  destroyed.  Their  house  was  set  on  fire.  PW1

deposed that she has not seen the accused persons setting their

house on fire, but her mother has seen them doing so.
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In  her  cross  examination,  PW1  has  deposed  that  around  35

people came to destroy their house. Those 35 people reside near

their  house.  PW1  deposed  that  she  knows  the  names  of

maximum  people  from  amongst  the  35  persons  who  were

present to destroy their house. PW1 deposed that she has not

seen herself who amongst the 35 persons had destroyed or set

their  house  on  fire,  as  she  was  not  present  at  the  time  of

incident. PW1 deposed that Ext-1 has been written as per her

direction.  PW1  only  mentioned  names  of  two  persons  in  her

ejahar,  she has  not  mentioned that  around 35 village  people

gathered to destroy their house. Police examined PW1 and she

has stated before them in details about the incident.

PW2–  Hemanta  Tanti has  deposed  in  his  evidence  that  he

knows  accused persons  namely  Anil  Nayak  and Ashok  Nayak

who were present in court. PW2 deposed that informant is his

daughter and the incident occurred some years ago. PW2 also

deposed that he does not remember the year or date of incident.

PW2  deposed  that  he  was  at  his  work  place  at  the  time  of

incident and when he returned back from work in the evening he

saw that his dwelling house has been set on fire and reduced to

ashes.  PW2 deposed that he saw people gathered all  around.

PW2 further deposed that village people told him that accused

Anil Nayak and Ashok Nayak had set his house on fire. However

PW2 has not seen himself that setting his house on fire. PW2

deposed that thereafter he was told that  accused persons  Anil

Nayak and Ashok Nayak had beaten his wife Saira @Soyra Tanti.

Thereafter  daughter of PW2 Sonia Tanti lodged the ejahar. PW2

does not know the reason why accused persons burnt down his

house.

In his cross examination, PW2 has deposed that he could not  

say the name of the person who told him that accused  Anil  

Nayak and Ashok Nayak had set his house on fire. When PW2 

reached his house, there were 20-25 people who gathered and 

they rebuked them.
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PW3 Putlu Tanti  has deposed in his evidence that he knows

accused Anil Nayak and Ashok Nayak @ Timka who were present

in court.  PW3 knows informant who is  his sister.  The incident

occurred in 2014. PW3 has forgotten the date and month. The

incident occurred at around 5 pm in the evening. PW3 was at

home at that time. PW3 deposed that his mother was also at

home who was ill at that time. PW3 deposed that accused  Anil

Nayak came to their house and drove them out of their house.

PW3,  his  mother  came out  of  their  house  and stood  in  their

compound.  PW3  deposed  that  thereafter  Anil  Nayak,  Ashok

Nayak @ Timka and two other boys destroyed the articles kept

inside  their  house,  burnt  the  documents  such  as  school

certificates  and  other  articles  such  as  TV,  clothes  etc.  PW3

deposed  that  thereafter,  accused   Anil  Nayak  took  away  the

instruments of his father which he  utilised at work. Thereafter,

PW3's sister arrived with police but accused persons had already

left  the  place  before  arrival  of  police.  PW3  deposed  that

thereafter his sister lodged the ejahar.

In his cross examination, PW3 has deposed that he knows that 

case can be lodged if one deposes falsely. Police arrived at 7pm.

Police  did  not  examine  PW3.  PW3  deposed  that  they  have  

informed about  the incident at  DC office and DC gave them  

permission to build their  house. PW3 has not studied. The 2  

accused persons along with 2 other boys came and have done 

the acts as deposed earlier but many people arrived to watch  

the incident. After the incident, PW3 fled away to Makum as he 

was scared that accused persons might beat him up. PW3 came 

to their house after one week of the incident. At the time of  

incident informant had a mobile phone but PW3 does not know 

her phone number. PW3 deposed that his mother also fled away 

with him to Makum and she has not visited their house till date. 

PW3's mother is at Makum as she is ill. PW3 deposed that his  

sister and his father also stayed at Makum at their maternal  

aunt's house for 2 months.  PW3 deposed that his sister and  

father left their house on the day of incident while the incident 

was still occurring. PW3's father is at Makum at present. PW3  
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deposed that his father fled from the place of incident on the  

day of incident itself. 

 In rest of the evidence, PW3 has denied the suggestions  put by 

the defence.

PW4 Saira Tanti has deposed in her evidence that she knows 

accused Anil Nayak and Ashok Nayak @ Timka who were present

in court. PW4 knows informant who is her daughter. The incident 

occurred in 2014. PW4 has forgotten the date and month. The 

incident occurred at around 5 pm in the evening. PW4 was at  

home at that time. PW4 deposed that few young children from 

the neighbourhood were at her house at that time, they were  

playing. At that time informant Sonia Tanti was at home. PW4 

deposed that accused Anil  Nayak and Ashok Nayak @ Timka  

came to their house and destroyed the roof of their house and 

set their kitchen on fire. PW4 came out of the house. PW4 raised 

hue and cry. PW4 deposed that she and informant came out of 

their  house  and  she  searched  for  her  husband.  All  their  

household articles were destroyed in fire. Thereafter informant 

lodged the ejahar.

In  her  cross  examination,  PW4  has  deposed  that  after  the  

incident they were staying near Makum bypass. After one month 

of the incident PW4 went to see her house. PW4 came alone to 

Makum by walking. Police arrived at the place of occurrence and 

examined PW4. PW4 was present at the P.O. till arrival of police. 

PW4  deposed that their villagers do not like them as one of her 

son has married an Assamese girl and therefore they also had 

disputes with their village people. Around 30-40 people came on 

the day of incident. On the day of incident  accused Anil Nayak 

and  Ashok  Nayak  @  Timka  pelted  stones  along  with  other  

villagers.   PW4 deposed that  accused Anil  Nayak and Ashok  

Nayak @ Timka burnt the certificates of her daughter. PW4 has 

not  stated before  police  that  accused Anil  Nayak and Ashok  

Nayak @ Timka burnt the certificates of her daughter.
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In rest of the evidence, PW4 has denied the suggestions  put by

the defence.

PW5 Smti. Rita Tanti has deposed in her evidence that she 

knows accused Anil Nayak and Ashok Nayak @ Timka who were 

present in court. PW5 deposed that informant Sonia Tanti is her 

sister in law. The incident occurred in the year 2013. PW5 has 

forgotten  the  date.  PW5  also  deposed  that  at  the  time  of  

incident, she was present in the house of the informant. PW5  

deposed that accused persons came to their house at 4pm and 

they  set  on  fire  their  kitchen  which  was  made  of  bamboo.  

Informant went to police station and brought police. Accused  

persons cooled down on seeing police but after police left the  

place,  accused  persons  again  started  fighting  with  them.  

Accused also destroyed their pucca house and also took away 

the articles kept in their house. PW5 deposed that she stood  

near  their  house  and  saw  accused  persons  destroying  their  

house.

In her cross examination, PW5 has deposed that Police examined

her in connection with this case. PW5 has stated before police 

the entire incident on the day of incident as well as after the  

incident when police came to their house.  Police came to their 

house for the first time at 8pm. PW5 deposed that her mother in 

law resides at Makum, her mother in law has been staying at  

Makum   from  the  night  of  incident  itself.  PW5  belongs  to  

Assamese community and there was a dispute when she got  

married to her husband who belonged to tea tribe community.  

PW5  deposed  that  for  this  reason  her  in  laws  had  regular  

disputes with other villagers.

In her cross examination, PW5 has denied the suggestions put 

by the defence.

PW6/I.O. Jyotishman Neog has deposed in his evidence that 

on 22.4.14 he was posted at Doomdooma PS. Informant Smti.  

Sonia Tanti lodged the ejahar on that day. PW6 also deposed that

the  ejahar  was  registered  and  he  was  entrusted  with  the  



8

investigation and as informant was already present in  Police  

Station, he examined her there itself. PW6 recorded statement of

informant. Thereafter, on same day PW6 proceeded to the place 

of occurrence (PO) which is situated at Borhapjan Sengelijan.  

PW6 prepared the sketch map at PO itself. PW6 also examined 

other witnesses at PO. PW6 also seized half burnt bamboo from 

the PO.  PW6 could not find the accused persons on that day.  

PW6 deposed that on 25.4.14 the accused persons appeared  

before him at Doomdooma PS. PW6 interrogated the accused  

persons at Doomdooma PS, arrested them and allowed them to 

go  on  bail.  Thereafter,  on  completion  of  investigation,  PW6  

submitted charge-sheet against accused Anil Nayak and Ashok 

Nayak @ Timka u/s 447/294/427/435/34 IPC. 

In his cross examination, PW6 has deposed that the incident  

occurred on 21.4.14. PW6 received information on 22.4.14 at  

3:15pm.  No  information  was  received  at  Doomdooma  PS  

regarding the incident on 21.4.14. Informant did not mention any

reason for delay in lodging the ejahar. None of the witnesses  

stated before PW6 that the accused persons have destroyed the 

main house of the informant. PW6 reached the PO at 4:15pm.  

PW6 visited the PO once. When PW6 reached the PO, he found 

Hemanta Tanti, Saira Tanti, Putlu Tanti, Rita Tanti and Rahima  

Tanti. Rita Tanti and informant stated  in their statement before 

him that they and their family had disputes with villagers as Rita

Tanti being an Assamese  married into Tea Tribe community.

In his cross examination, PW6 has denied the suggestions put by

the defence.

 
8. In this instant case, it is found on overall perusal of the materials

on  record  that  there  are  3  vital  witnesses  namely  PW3 Putlu

Tanti,  PW4  Saira  Tanti  and  PW5  Rita  Tanti.  Rest  of  the  Pws

namely PW1 informant Sonia Tanti and PW2 Hemanta Tanti were

not present when the incident took place and they had not seen

who set their house on fire.
I  have  perused  evidence  of  PW2  where  he  has  stated  that

accused Anil  Nayak and Ashok Nayak @ Timka had destroyed
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the articles kept inside the house, burnt the documents on the

date of incident and also took away the instruments of his father

which has been corroborated by PW 5 Rita Tanti who deposed

that accused perons took away the articles kept in their house.

PW4   Saira  Tanti  has  deposed  that  on  the  date  of  incident

accused  Anil Nayak and Ashok Nayak @ Timka came to their

house and set the kitchen on fire which has been corroborated

by  evidence  of  PW5  who  has  deposed  that  accused  persons

came to  their  house  and set  their  kitchen  on  fire  which  was

made of bamboo. Evidence of PW4 and PW5 has been further

corroborated by PW6/IO who has deposed that he seized half

burnt bamboo from the place of occurrence.

On perusal of  evidence, it is found that  defence nowhere tried

to rebut that the place of occurence did not belong to informant.

Defence side is totally silent in this regard.

Though it is found on overall perusal of case record that there

exists some discrepancies in prosecution evidence. But it has

been held in  Appabhai Vs. State of Gujarath (AIR 1988

SC 694) by  the  Hon’ble  Apex  Court  that  the  court  while

appreciating the evidence must not attach undue importance

to minor discrepancies. The discrepancies which do not shake

the basic version of the prosecution case may be discarded.

In  Arjun and Others Vs. State of Rajasthan, AIR 1994

SC  2507, the  Hon’ble  Court  has  held  that  a  little  bit  of

discrepancies  or  improvement  do not  necessarily  demolish

the testimony. Trivial discrepancy, as is well known, should be

ignored. Under circumstantial variety the usual character of

human testimony is substantially true.

There is no independent witness in this case but that in itself

does  not  wipe  out  the  entire  evidence  of  the  PWs in  any

manner. 

There is nothing on record to disbelief evidence of the PWs

mainly PW4 and PW5.
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9. For offence U/s 427/435/447/34 IPC has been proved against the

accused persons.  However,  offence  u/s  294 IPC  could  not  be

proved against the accused persons. In my considered opinion,

accused  Anil  Nayak  and  Ashok  Nayak  @  Timka  deserve

conviction.

10.In light of the discussions made above, the inevitable conclusion,

therefore is that prosecution has succeeded to bring home the

charges  levelled  against  the  accused  beyond  the  pale  of

reasonable doubt and accordingly, accused persons namely Anil

Nayak and Ashok Nayak @ Timka are convicted.

11.In the result, accused Anil Nayak and Ashok Nayak @ Timka

are convicted u/s 427/435/447/34 IPC levelled against them.

12. I have heard the accused persons on quantum of sentence.

Accused persons  have stated that  they are the sole  bread

earning members of their family. 

13.Accused  Anil  Nayak  is  sentenced  to  undergo  simple

imprisonment for one month u/s 427IPC, simple imprisonment

for one month u/s 435 IPC and simple imprisonment for one

month  u/s  447 IPC.  He  is  also  sentenced to  pay  a  fine of

Rs.5000/-  u/s  435  IPC  in  default  he  shall  undergo  simple

imprisonment  for  10  days.  The  sentences  shall  run

concurrently.

14Accused  Ashok  Nayak  @  Timka  is  sentenced  to  undergo

simple  imprisonment  for  one  month  u/s  427IPC,  simple

imprisonment  for  one  month  u/s  435  IPC  and  simple

imprisonment for one month u/s 447 IPC. He is also sentenced

to  pay  a  fine  of  Rs.5000/-  u/s  435  IPC  in  default  he  shall

undergo  simple  imprisonment  for  10  days.  The  sentences

shall run concurrently.
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15. Bail bonds furnished on their behalf shall remain in

force for a period of six months.

16. Given under my hand and seal of this Court on this

13th day of September, 2019.

17. Case is disposed off hereby on contest.

18. Furnish  a  free  copy  of  this  judgment  to  accused

persons.
11.

Dictated and corrected by me:

 (Salma Sultana)                               (Salma Sultana)
Sub-Divisional Judicial       Sub-Divisional Judicial
Magistrate (S),Tinsukia    Magistrate (S),Tinsukia                 

Transcribed by 

Diganta Dutta (Stenographer)
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ORDER

Accused Anil Nayak and Ashok Nayak @ Timka are present.

Judgment is ready and has been delivered and pronounced in  

open Court.

Accused  Anil  Nayak  is  sentenced  to  undergo  simple

imprisonment for one month u/s 427IPC, simple imprisonment

for  one month  u/s  435 IPC  and simple  imprisonment  for  one

month  u/s  447  IPC.  He  is  also  sentenced  to  pay  a  fine  of

Rs.5000/-  u/s  435  IPC  in  default  he  shall  undergo  simple

imprisonment for 10 days. The sentences shall run concurrently.

Accused Ashok Nayak @ Timka is sentenced to undergo simple

imprisonment for one month u/s 427IPC, simple imprisonment

for  one month  u/s  435 IPC  and simple  imprisonment  for  one

month  u/s  447  IPC.  He  is  also  sentenced  to  pay  a  fine  of

Rs.5000/-  u/s  435  IPC  in  default  he  shall  undergo  simple

imprisonment for 10 days. The sentences shall run concurrently. 

Bail bonds furnished on their behalf shall remain in force for a

period of six months.

Given under my hand and seal of this Court on this 13th  day of

September, 2019.

Case is disposed off hereby on contest. 

Furnish a free copy of this judgment to accused persons.             
                                                                  

                                                                         (Salma Sultana)
 Sub-Divisional Judicial Magistrate, 

                                                              Tinsukia, Assam
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APPENDIX

1      PROSECUTION EXHIBIT:
      Ext.1 – Ejahar
      Ext.2-  Sketch map
      Ext.3 - Seizure list
      Ext.4- Charge-sheet

2      DEFENCE EXHIBITS: 
None

3      PROSECUTION WITNESS:
PW1- Smti. Sonya Tanti (Informant)
PW2- Sri Hemanta Tanti

     PW3- Putlu Tanti
     PW4- Saira Tanti
     PW5-Smti. Rita Tanti
     PW6-Sri Jyotisman Neog (I.O.)

4      DEFENCE WITNESS: 
      None 
                                                                                  

                                                                         (Salma Sultana)
   Sub-Divisional Judicial Magistrate (S), 

                                                               Tinsukia, Assam

                                                                     


