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      IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (SADAR) 

 TINSUKIA

Present: S. Sultana, AJS

    SDJM(S), Tinsukia

GR CASE NO. 1018/2016

U/S 294/506 IPC

State of Assam

Vs

Md. Basir Ali @ Basar

    …………….. Accused

Advocate for prosecution: Learned Banti Hazarika

Advocate for defence: Learned Kiranjeet Borthakur

Offence explained on: 31-08-2019

Date of Evidence: 13-09-2019

Date of Argument: 13-09-2019

Date of Judgment: 13-09-2019

JUDGMENT

1. The prosecution case succinctly is that informant on 29.05.2016

lodged an ejahar alleging that on the same day itself at about

7:15pm, when he went to the house of accused Md. Basar of

Dhekewalipatty (near Masjid), who was a masion and performs

construction  work  under  informant,  regarding  his  cause  of

absence  in  his  duty,  then  all  of  a  sudden,  the  abovenamed

accused person  got  angry  and started  to  abuse  informant  in

vulgar  languages  infront  of  his  house  in  presence  of  many

people who were standing on the road. Informant also alleged

that  thereafter,  the  abovenamed  accused  started  assaulting
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informant with fists and blows thereby causing injury to him  and

he  also  threatened  him  of  dire  consequences,  but  at  the

intervention  of  some  of  the  neighbouring  people,  informant

somehow manged to escape from there.

Thus, the above facts and circumstances led to the filing

of the instant complaint and set the prosecution case in motion.

2. Based on the ejahar,  Doomdooma P.S.  Case No.  192/2016 u/s

294/323/506  IPC  was  registered.  After  completion  of

investigation,  Investigating  Officer  submitted  charge-sheet

against  accused  person  namely  Md.  Basir  Ali  @  Basar   u/s

294/506 IPC for his prosecution under the aforesaid sections of

law.

3. Relevant  copies  of  documents were  furnished to  accused Md.

Basir Ali @ Basar as per provision of law. Offences u/s 294/506

IPC were explained to accused person to which he pleaded not

guilty and claimed to be tried.

4. In this instant case, 2 (two) prosecution witnesses (hereinafter

referred to as PWs) were summoned, examined-in-chief,  cross

examined by defence except for PW2.

5. Statement of defence u/s 313 CrPC has been recorded in which

accused  has  reiterated  that  he  is  innocent  and  not  guilty.

Defence did not tender any evidence in its support. I have heard

argument advanced by both sides. I have also perused the entire

case record.

POINTS FOR DETERMINATION:

6. The points of determination are as follows:-

(i) Whether  accused  on  29.5.16  at  around  7:15pm  used

obscene  words  on  the  informant  in   public  place   and

thereby committed an offence u/s 294 IPC?

(ii) Whether  accused on 29.5.16  at  around 7:15pm caused

criminal intimidation to the informant by threatening him

and thereby committed an offence u/s 506 of IPC?
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REASONS, DISCUSSIONS & DECISIONS THEREOF:

7. I have gone through the evidence of all the PWs one by one to

arrive at a conclusion.
In this instant case, it appears from perusal of the case record

that informant is the most vital witness in this case.

8. PW-1/Informant  Md.  Jamal  Ahmed has  deposed  in  his

evidence that he knows accused he knows the accused person

who  was  his  employee.  PW1  also  deposed  that  the  incident

occurred on 2016. PW1 deposed that  he had his construction

work at Deohal Tea Estate when accused and one of his friend

approached him for work. PW1 sent accused and his friend to

work at Deohal Tea Estate for starting their work. PW1 deposed

that as he remained busy in his other works as well, he could not

supervise the work of accused and his friend however, he got to

know that  accused and his  friend  did  not  do  any work,  they

consumed alcohol and did not continue with their work regularly.

PW1 deposed that accused left his work and when he went to

the site he saw that his materials were also missing alongwith

the  instruments  and  the  work  assigned  to  accused  was  not

completed. Thereafter, PW1 deposed that he went to the house

of accused at 6pm-7pm in the evening on the date of incident

and told him that he has to finish his work but accused refused

to come with PW1. PW1 deposed that he  caught hold of hand of

accused and told him that he has to come with him, to which

accused reacted aggressively  and punched him.  Accused also

abused PW1 using word such as 'Kela' and told PW1 that he will

not go to work and told him to do what he could. Thereafter,

PW1 went to police station and lodged the ejahar.

In his cross examination, PW-1 deposed that he has not stated in

the  ejahar  that  he  had  his  construction  work  at  Deohal  Tea

Estate when accused and one of his friend approached PW1 for

work,  he  sent  accused  and  his  friend  to  work  at  Deohal  Tea

Estate for starting their work, as PW1 remained busy in his other

works as well, PW1 could not supervise the work of accused and
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his friend however, PW1 got to know that accused and his friend

did  not  do  any  work,  they  consumed  alcohol  and  did  not

continue  with  their  work  regularly,  accused left  his  work  and

when PW1 went to the site he saw that his materials were also

missing  alongwith  the  instruments  and  the  work  assigned  to

accused was not completed. PW1 has not stated in the ejahar

the exact word used by accused to abuse him. PW1 deposed that

Police  recorded  his statement  the  way  he  narrated.  PW1

deposed that he has not stated before police in his statement

that  he had his construction work at Deohal  Tea Estate when

accused and one of his friend approached PW1 for work, PW1

sent accused and his friend to work at  Deohal  Tea Estate for

starting their work, as PW1 remained busy in his other works as

well, he could not supervise the work of accused and his friend

however, PW1 got to know that accused and his friend did not do

any work,  they consumed alcohol  and did   not  continue with

their work regularly,  accused left his work and when PW1 went

to the site he saw that his materials were also missing alongwith

the  instruments  and  the  work  assigned  to  accused  was  not

completed. PW1 deposed that he has stated before police that

he got angry and went to the house of accused in anger. 

PW1 deposed that he has not submitted any document to show

that he has a license of contractor. PW1 also deposed that he

has stated before police that his work was stopped for few days

due to rain.

In rest of his cross examination, PW1 has denied the suggestions

put by defence.

9. PW-2 Md. Minar Abedin has deposed in his evidence that he

knows accused Basar Ali @ Basir who was present in Court. PW2

also deposed that he knows the informant. PW2 deposed that he

does not know anything about the incident and that he heard

from people that informant and accused had an altercation but

he has not seen the incident himself.

Cross examination of  PW2  has been declined by defence.
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10.I have perused the evidence on record in details. In this case,

informant  is  the  sole  vital  witness.  Informant  has  not  in  any

manner deposed that in what manner accused has threatened

him.

As such, accused Basir Ali @ Basar is acquitted u/s 506 IPC.

However,  informant as PW1 has deposed that  on the date of

incident when he went to the house of accused, accused used

the  word  'Kela'  against  the  informant  and  defence  could  not

shake the credibility of PW1's evidence in this regard. 

Though defence has tried to bring in contradiction in evidence of

PW1 in the manner that PW1 did not state few things as deposed

in his evidence before police in his statement, I do not think this

contradiction fatal in any manner to the prosecution case.

The Hon’ble Apex Court has held that if a certain fact is testified

by witness in his examination in chief which has been omitted to

state before police, it is called omission. Now, it is to be tested

by  Court  whether  it  is  a  material  omission  or  not.  If  it  is  a

material omission, it amounts to vital contradiction  (Tahsildar

Singh Vs. State Of UP, AIR 1959 1012 (1026). However, as

was held in  Ponnuswamy Chetty V. Emperor (AIR 1957  All.

239) that a bare omission cannot be contradiction.

 Also,  the  statements  of  witnesses  recorded by  police  officer

during investigation cannot be used as substantial evidence.

It  is found on overall  perusal  of  case record that there exists

some  discrepancies  in  prosecution  evidence.  But  it  has  been

held in  Appabhai Vs. State of Gujarath (AIR 1988 SC 694)

by the Hon’ble Apex Court that the court while appreciating the

evidence  must  not  attach  undue  importance  to  minor

discrepancies. The discrepancies which do not shake the basic

version of the prosecution case may be discarded.
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In  Arjun and Others Vs. State of Rajasthan, AIR 1994 SC

2507, the Hon’ble Court has held that a little bit of discrepancies

or  improvement  do  not  necessarily  demolish  the  testimony.

Trivial discrepancy, as is well known, should be ignored. Under

circumstantial variety the usual character of human testimony is

substantially true. 

Also,   in  Chuhar  Singh  V.  State  of  Haryana  (1976(1)

SCC879), the Hon’ble Apex Court held that what is important is

not how many witnesses have been examined but what is the

nature and quality of evidence on which it relies. The evidence of

a single witness may sustain a sentence of death whereas a host

of vulnerable witness may fail to support a simple charge of hurt.

11. In light of the discussions made above, the inevitable conclusion,

therefore is that prosecution has succeeded to bring home the

charges  levelled  against  the  accused  beyond  the  pale  of

reasonable doubt and accordingly, accused person is convicted.

12.  In the result, accused Basir Ali @ Basar is convicted u/s  294 IPC

levelled against him. However, he is acquitted u/s 506 IPC.

13.I  have  heard  the  accused  on  quantum of  sentence.  Accused

person has stated that he is the sole bread earning member of

his family.

I do not deem it fit to give the accused person any benefit

under the Probation of Offenders Act, 1958  considering the

fact that it is duty of all the members of a civilized society

to live in a civilised manner and not cause any disharmony

or unrest in the society. Also I have seen the conduct of

accused person in this case.

Hence, accused Basir Ali @ Basar is sentenced to undergo

simple  imprisonment  for  1  month  u/s  294  IPC.  Already

undergone period of detention be set off as per law.
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14.Bail bonds furnished on his behalf shall remain in force for a

period of six months.

20.Given under my hand and seal of this Court on this 13th  day

of September, 2019.

21.Case is disposed off hereby on contest. 

22.Furnish a free copy of this judgment to accused person.

Dictated and corrected by me:

 (Salma Sultana)                                                  (Salma Sultana)
Sub-Divisional Judicial       Sub-Divisional Judicial
Magistrate (S),Tinsukia  Magistrate (S),Tinsukia

                                                        

Transcribed by 

Diganta Dutta (Stenographer)
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O R D E R

Accused Basar Ali @ Basir has been produced from jail hajot.

Judgment is  ready and has been delivered and pronounced in open

Court.

Accused  Basar  Ali  @  Basir   is  sentenced  to  undergo  simple

imprisonment for one month u/s 294 IPC.

Accused Basar Ali @ Basir is acquitted u/s 506 IPC.

Already undergone period of detention be set off as per law.

Bail bonds furnished on his behalf shall remain in force for a period of

six months.

Given  under  my  hand  and  seal  of  this  Court  on  this  13th  day  of

September, 2019.

Case is disposed off hereby on contest. 

Furnish a free copy of this judgment to accused person.

Inform all concerned.

(Salma Sultana)
 Sub-Divisional Judicial Magistrate (S), 

                                                              Tinsukia, Assam
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APPENDIX

1.     PROSECUTION EXHIBIT:
Ext. 1 – Ejahar

2.     DEFENCE EXHIBITS: 
None

3.     PROSECUTION WITNESS:
PW1 –  Md. Jamal Ahmed
PW2 –  Md. Minar Abedin

4.     DEFENCE WITNESS: 
      None 

(Salma Sultana)
   Sub-Divisional Judicial Magistrate (S), 

Tinsukia, Assam


