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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (SADAR) 

  TINSUKIA

Present: S. Sultana, AJS

     SDJM(S), Tinsukia

Maintenance Case No. 18  M  /2019

U/S 125 Cr.P.C.

Smt. Poonam Mahato……….. 1st party/ Petitioner

                         Vs

            Sri Keshav Kumar Mahato  ………...2nd party/ Opposite Party

Advocate for Petitioner/1st party: Learned Munna Kumar Singh

Advocate for Second Party/2nd party: None

Date of Evidence:  08-08-2019

Date of Argument: 11-09-2019

Date of Final Order: 25-09-2019

FINAL ORDER

CASE OF THE PETITIONER/1  ST   PARTY

1. This instant petition has been filed by the petitioner u/s 125 of

the Code of Criminal Procedure (CrPC). The facts in brief are that

the petitioner has filed an application u/s 125 CrPC for grant of

maintenance against the second party on the ground that the

petitioner  is  the  legally  married  wife  of  the  respondent  Sri

Keshav  Kumar  Mahato.   The  marriage  between the  petitioner

and the respondent was arranged at Tinsukia, Assam and finally

the  petitioner  and  respondent's  marriage  was  solemnised  on

28.01.13 as per Hindu rituals and customs at Gurgaon, Haryana
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in  the  house  of  maternal  uncle  of  the  petitioner  and  after

marriage,  the  petitioner  was  shifted  at  the  residence  of  the

respondent situated at New Delhi.

Petitioner  has  further  stated  in  her  petition  that  after

petitioner's marriage, she started to lead conjugal life with her

husband/respondent at  R.Z.A.  24/16,  Mahabir  Vihar Dawaraka,

Sector-1,  Near  MCD School,  New Delhi  along with  her  in-laws

namely  her  mother  in  law Smti.  Priyanka  Devi,  father  in  law

namely Sri Dilip Kumar Mahato, other in-laws Smti. Alka Chouhan

@ Ranju, Sri Randhir Kumar Chouhan, Sri Mani Kumar Mahato.

Petitioner has stated in the petition that at  the time of

marriage, the petitioner's husband and in-laws did not make any

demand for dowry. But after fifteen days of marriage, all the in

laws named above and the petitioner's husband along with other

in- laws has started taunting petitioner that she was sold out by

her parents in the name of marriage in their house which caused

mental  harassment  to  the  petitioner  and  they  started

demanding different valuable furniture items which was beyond

the  capacity  of  the  petitioner  and  his  family  members.

Thereafter petitioner became ill and after doctor treatment, she

realised that she is suffering from some internal ailments due to

infections spread by the respondent.

Petitioner also stated that in the month of August, 2013,

the respondent  sent the petitioner at  Tinsukia,  Assam for her

treatment instead of providing her treatment there in Delhi, and

accordingly,  after  knowing  the  deteriorating  condition  of  the

petitioner, the father and brother of the petitioner visited Delhi

for  bringing  back  the  petitioner  to  Tinsukia,  Assam,  but  the

above named respondent never bothered to come to Tinsukia

with  the  petitioner.  Since  the  day  of  arrival  at  Tinsukia,  the

petitioner continuously treated herself in the control and custody

of  her  parents  for  her  internal  infections  problem,  but  her

husband never came to Tinsukia to see the health condition of

the petitioner.
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Petitioner in her petition has also stated that after getting

well,  the petitioner  informed the respondent  about  the same,

and told him over phone to take her back to her  matrimonial

home, but the respondent never arrived at Tinsukia.  However

after the expiry of 11/2  years period as well as after consistent

request, the respondent arrived at Tinsukia and took back the

petitioner to matrimonial  home with a condition that  within a

period of six months the valuable furnitures will be required as

demanded by him and his parents.

Petitioner has stated that the Petitioner has stated that

after arrival of the petitioner in the matrimonial home, she was

again subjected to mental and physical harassment by her in-

laws  and  husband  for  the  want  of  bringing  different  items

including the valuable furniture. On September, 2015 again the

petitioner  suffered  Dengue,  and  at  that  time,  also  the

respondent  never  responded  towards  the  petitioner  for  her

proper medical treatment. The in-laws of the petitioner as well

as her  husband started demanding money from the parental

home  of  the  petitioner  for  her  treatment.  Moreover,  during

serious condition of the petitioner due to  Dengue, her husband

started to demand a sum of  Rs.10,000/-  and a four  wheeler

vehicle from the parents of the petitioner to keep the petitioner

in  their   house instead of  providing treatment to  her.  At  that

time,  the  petitioner's  maternal  uncle  Sri  Chandrama  Prasad

Mahato with his other family members visited the house of the

respondent. And having seen the deteriorating condition of the

petitioner, they informed the parents of the petitioner about her

ill health, and upon the request of the petitioner's parents, in the

month of  December,  2015, she was taken to Tinsukia, Assam

from  Delhi  by  her  husband  and  after  reaching  there,  her

husband  gave  a  written  letter  that  he  will  take  back  the

petitioner  after expiry of two months and return back to Delhi.

Petitioner has further stated that the petitioner was again

treated at Tinsukia for her ailment for a month, and after getting

well,  she  informed  the  respondent  about  the  same,  but  the
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respondent did not pay any heed towards the petitioner without

the fulfilment of demanded dowry amount and items.

Petitioner has stated that in the month of March, 2018,

the  petitioner  herself  visited  her  matrimonial  home  with  her

parents and relatives, but when they reached there, they found

that  the  door  of  the  respondent  house  was  closed  and  on

enquiry, when the parents of the petitioner contacted them, then

a meeting was held between both the family members but the

family  members of  the respondent  as well  as  the respondent

denied to take the petitioner in their house without the fulfilment

of dowry demand.

Petitioner  has  stated  that  in  the  month  of  April,  2018,

finding no other option, the petitioner lodged a complaint before

the Delhi Police and when the police arrived in the matrimonial

home, the respondent's  family  as well  as  respondent  assured

that no such incident will happen in future again  and they will

look  after  the  petitioner  in  the  matrimonial  home  but  after

sometime, on the same day when the Delhi police went away,

the respondent as well as his family members again demanded

dowry, they  drove out the petitioner from the matrimonial home

by using slang language against the petitioner and her family

members.

Petitioner has stated that after this incident, the parents

of the petitioner requested many times to the respondent and

his other family members but they did not listen. Thereafter they

returned back to Tinsukia without lodging any further complaint

against them before the Delhi Police.

 Petitioner has stated that since the day of arrival of the

petitioner  at  Tinsukia,  Assam,  on  each  and  every  call,  when

made  over  the  phone,  the  respondent  and  his  other  family

members  continuously  demanded  dowry  for  keeping  the

petitioner in their house. Moreover, they used slang languages

against  the  petitioner  and  her  other  family  members  with  a

threat of dire consequence in the near future. 
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Petitioner has further stated that the Opposite party drove

the petitioner out of his house only for the demand of dowry and

such a conduct on the part of her husband, forced her to live in

her parents house, in fact she on her own  was not in a position

to  maintain  herself.  Petitioner  also  stated  that  soon  after  the

marriage, the Opposite party started to demand the petitioner

dowry which gave rise to series of disputes between them. 

Petitioner  has stated that  the Opposite  party  being the

husband  of  the  petitioner  is  legally  bound  to  maintain  the

petitioner  from  his  earning  according  to  the  standard  of

petitioner  and  petitioner  being  unable  to  maintain  herself  is

entitled to get the maintenance from the Opposite party.

Petitioner has stated that she has no any source of income

and her parents is not in a position to maintain the petitioner.

Petitioner has stated that the Opposite party is a graduate and is

working in a marketing company as a supervisor at Delhi, and

also the owner of a sufficient movable and immovable properties

in New Delhi, and the monthly income of the Opposite party is

above  Rs.  50,000/-  per  month  after  the  deduction  of  all

expenses.

The  Opposite  party  having  sufficient  source  of  income

refused and neglected to maintain the petitioner though he has

sufficient income.

Petitioner  has  further  stated  that  under  the  compelling

circumstances,  she has filed the present petition claiming the

interim maintenance for herself at the rate of Rs. 10,000/- per

month.

Petitioner has stated that she has no income and she is in

urgent  need  of  money  to  meet  the  day  to  day  expenses

(medical,  cloths  and  food)  and  as  such  the  petitioner  prays

before  this  Court  grant  ex-parte  interim  maintenance  of

Rs.20,000/- per month, till final hearing of the matter.
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 Thus, the petitioner has prayed to-

(i)  pass an ex-parte order u/s 125 CrPC for the payment 

of  maintenance  to  the  complainant  @  Rs.20,000/-  per

month for herself to meet the ends of justice.

(ii) direct the Opposite party to make the payment of a 

sum of Rs.50,000/- only towards the litigation expenses.

(iii) as the petitioner in urgent need of money for her day 

to day needs and as such it is further prayed to pass an 

ex-parte  order  directing  the  Opposite  party  to  pay  

Rs.10,000/-  as interim maintenance till  disposal  of  this  

case.

2. The opposite party  has refused to accept notice. Hence, notice

was  deemed  to  be  served  and  this  case  proceeded  ex-parte

against the Opposite party.

3. PW1–Smti. Poonam Mahato  has reiterated in  her evidence-

in- affidavit what she has already stated in her petition u/s 125

CrPC.

4. PW2 Smti. Sita Devi has deposed in her evidence in affidavit

what PW1 has already deposed in her evidence-in-affidavit and

stated in her petition.

     
   5. I have heard petitioner's side. Respondent side did not turn up to

cross examined the PWs.

   6. On perusal of case record and on consideration of submission  

made by petitioner's side, the issues that require scrutiny and 

determination by this Court are that:

i. Whether the petitioner is entitled to maintenance as wife

of Opposite party ?

ii. What should be the appropriate amount of maintenance

that can be awarded in favour of the petitioner ?
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    7.  Issue No. 1- 

If  we consider the legal  position,  the settled law is clear that

Court  may award maintenance if  any person having sufficient

means neglects  or  refuses  to  maintain  (a)  his  wife  unable  to

maintain  herself,  (b)  his  legitimate  or  illegitimate  minor  child

whether  married  or  not,  unable  to  maintain  itself,  (c)  his

legitimate or illegitimate ( not being a married daughter) who

has attained majority, when such child is, by reason of physical

or mental abnormality or injury unable to maintain itself, or (d)

his father or mother, unable to maintain himself or herself.

Before a maintenance order in favour of the wife can be made, it

must be made to appear first that the applicant is the wife of the

husband when the order is made. If the marriage is denied, the

question must be inquired into and decided by the Magistrate. 

In  this  case,  respondents  did  not  come  forward  to  cross

examined the petitioner and rebut her this claim. As such, it is

held that petitioner is the legally married wife of the petitioner.

It is evident  that OP has not come forward to  rebut the

claim of the petitioner as such,  this Court is sufficiently satisfied

that the petitioner is the legally wedded  wife of Opposite party.

In  my  considered  opinion,  petitioner  is  entitled  to  receive

maintenance allowance.

    8. Issue No.2- 
So far as amount of maintenance is concerned, though the initial

primary burden is on the petitioner-wife to prove the income of

the husband so as to get maximum amount as maintenance, but

often it is seen that practically such evidence of income is not

readily available to the wife. It is generally for the second-party-

husband to prove his real income so that real  income can be

presumed  while  determining  the  amount  of  maintenance.

Petitioner as PW1 has deposed that opposite party  works in a

marketing company as a supervisor at Delhi, and also the owner

of a sufficient movable and immovable properties in the heart of

New Delhi,  and the  monthly  income of  the Opposite  party  is

above Rs. 50,000/- per month after the deduction of all expenses
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In  this  instant  case,  there is  no source  to  presume the  real

income of Opposite party. Though the Court has to rely on actual

evidence,  yet  it  cannot  be  ignored  that  it  can  consider  the

earning capacity of a person when the petitioner stated that the

second party has sufficient income and is an able bodied person.

Opposite Party has not rebut the claim of the petitioner

entitled to maintenance.

9.    In view of the above facts and circumstances of the case, after  

hearing submission of the Learned advocates for both sides and 

perusal of record, it is hereby directed that – 

(1) The second party- Husband has to pay Rs.1500/- per

month  to the petitioner-wife. 

Hence,  petition of  petitioner  is  granted.  The amount of

maintenance  is  to  be  paid  from  the  date  of  this  order  and

judgment.

Given under my hand and seal of this court on this the

25th day of September, 2019.

Dictated and corrected by me:

 (Salma Sultana)                                                  (Salma Sultana)
Sub-Divisional Judicial                Sub-Divisional Judicial
Magistrate (S),Tinsukia  Magistrate (S),Tinsukia

                                                        

Transcribed by 

Diganta Dutta (Stenographer)
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O R D E R

Petitoner is  present through Learned Counsel.

Today is fixed for order and judgment.

Judgment is ready and has been delivered and pronounced in  

open Court.

It is hereby directed that – 

(1) The second party- Husband has to pay Rs.1500/- per

month  to the petitioner-wife. 

Petition  of  petitioner  is  granted.  The  amount  of

maintenance  is  to  be  paid  from  the  date  of  this  order  and

judgment.
 
Given under my hand and seal of this court on this the

25th  day of September, 2019.

                                                                     (Salma Sultana)
   Sub-Divisional Judicial Magistrate(S), 

                                                       Tinsukia, Assam
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APPENDIX

1.     FIRST PARTY EXHIBITS:

Ext.1: Marriage Procession Card of the Opposite Party

Ext.2:Marriage Photographs of the petitioner with the 
Opposite Party (3 nos)

Ext.3: Marriage Card Cover
Ext.4: Marriage Card
Ext.5: Declaration made by the Opposite party.

2.     SECOND PARTY EXHIBITS: 
None

3.     FIRST PARTY WITNESS:
PW1 – Smti. Poonam Mahato
PW2 – Smti. Sita Devi

4.     DEFENCE WITNESS: 
     None

                       

                                                                     (Salma Sultana)
   Sub-Divisional Judicial Magistrate(S), 

                                                       Tinsukia, Assam


