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      IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (SADAR) 

 TINSUKIA

Present: S.Sultana, AJS

    SDJM(S), Tinsukia

PRC CASE NO. 114/2019

U/S 326 IPC

State of Assam

Vs

Badan Nayak 

…….... ACCUSED

Advocate for prosecution: Learned Banti Hazarika

Advocate for defence: Learned S. Sharma

Charges framed on: 09-04-2019

Date of Evidence: 01-06-2019,13-06-2019,03-09-2019

Date of Argument: 11-09-2019

Date of Judgment: 25-09-2019

JUDGMENT

1. The prosecution case succinctly is  that informant on 03.01.19

lodged an ejahar stating that on the same day itself at about

7:00pm accused  Badan  Nayak  had  badly  assaulted  his  elder

brother/victim Jogesh Paharia on his neck with a dao. As a result,

victim sustained grievous injuries  and fell  down. Later,  victim

was taken to hospital and there he had 15 stitches on his neck.
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Thus, the above facts and circumstances led to the filing

of the instant complaint and set the prosecution case in motion.

2. Based on the ejahar, Bordubi P.S Case No. 02/19 u/s 326 IPC was

registered.  After  completion  of  investigation,  Investigating

Officer  submitted  charge-sheet  against  accused  Badan  Nayak

u/s 326 IPC for his prosecution under the aforesaid sections of

law.

3. Relevant  copies  of  documents  were  furnished  to  above

mentioned accused person as per provision of law. Charge u/s

326 IPC  was  framed,  read  over  and  explained  to  accused to

which  accused  person  pleaded  not  guilty  and  claimed  to  be

tried.

4. In this instant case, 7 (seven) prosecution witnesses (hereinafter

referred  to  as  PWs)  were  summoned,  examined-in-chief  and

cross examined by defence except for PW2 and PW5.

5. Statement of defence u/s 313 CrPC has been recorded in which

accused  has  reiterated  that  he  is  innocent  and  not  guilty.

Defence did not tender any evidence in its support. I have heard

argument advanced by both sides. I have also perused the entire

case record.

POINTS FOR DETERMINATION:

6. The points of determination are as follows:-

(i) Whether  accused  person  on  03.01.19  at  7:00  pm

assaulted victim  Jogesh Paharia with a dao on his neck

and  voluntarily  caused  him grievous  hurt  with  the  dao

which is a dangerous weapon and thereby committed an

offence u/s 326 IPC?

REASONS, DISCUSSIONS & DECISIONS THEREOF:

7. To arrive at a conclusion, I have gone through the evidence on

record thoroughly one by one. 
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8. PW-1/Informant  Damodar  Paharia has  deposed  in  his

evidence  that  he  knows  accused  Badan  Nayak  who  is  his

neighbour.  Victim  Jogesh  Paharis  is  his  brother.  PW1  also

deposed that incident occurred on 2019 itself,2-3 months ago. At

around 8pm at night PW1 was at his home when he saw accused

Badan Nayak hitting victim Jogesh Paharia with a dao outside

their house, on the road. PW1 does not know the reason why

accused  attacked  Jogesh  Paharia  with  the  dao.  Thereafter

accused  Badan  Nayak  fled  away.  PW1  deposed  that  Jogesh

Paharia sustained injury on the side of his neck and they rushed

him to Deohal Hospital. Victim stayed in hospital for many days.

PW1 lodged the ejahar on the day of incident itself. Police seized

the dao from the house of accused.

In his cross examination, PW-1 has deposed that the incident  

occurred at 8pm but he has forgotten the date of incident.  The 

incident  occurred  this  year.  PW1  could  not  read  and  write  

Assamese as he has not studied at all. PW1 deposed that the  

ejahar has been written by one Tanuj as per his direction but his 

name has not been mentioned in any way in Ext-1. PW1 does 

not know what has been written in his ejahar. Boga Paharia is his

father and he lives in a separate house. The incident occurred 

infront of his house. The road is situated infront of his house, it is

called Chandmari Line Rasta situtted in Deohal Tea Estate. PW1 

deposed that he, his wife Anju, his father's elder brother named 

Kalia were present at the time of incident in their house. PW1's 

father was on the road. PW1 was on the field situated near the 

road where the incident occurred. PW1 deposed that besides his 

father no other person from the locality were present when the 

incident occurred. The road where the incident occurred did not 

have any street lights. PW1's brother Jogesh Paharia occasionally

consumes  alcohol.  PW1  could  not  say  if  his  brother  Jogesh  

Paharia consumed alcohol at the time of incident.PW1 screamed 

when  the  incident  occurred  and  on  hearing  him,  Rathu,  

accused's younger brother Bishal arrived on the spot. PW1 sent 

victim Jogesh Paharia to  hospital  after the incident  occurred.  

Victim sustained injury on the right side of his neck. PW1 does 
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not know what is written in the seizure list. PW1 has not seen the

dao in Court.

In  his  cross examination,  PW1 has denied the suggestions   

put by the defence.

PW2 Rathu Singh Rajput has deposed in his evidence that he 

knows the  accused Badan Nayak,  victim Jogesh Paharia  and  

informant who are his brothers in law. PW2 also deposed that the

incident occurred in this year itself at night. PW2 could not say 

the time. PW2 came back home from work and he got to know 

that  an  incident  occurred.  However,  PW2 did  not  go  out  to  

enquire about the incident. PW2 does not know anything about 

the incident.  PW2 heard the accused has hit victim from the  

nearby people. PW2 could not say if police seized anything. PW2 

does not know why he signed the seizure list.

Cross examination of PW-2  has been declined by defence.

PW3/Victim Jogesh Paharia has deposed in his evidence that

informant is his younger brother and Accused is his neighbour.

PW3 also deposed that on 2.2.19 the incident occurred at 7pm

near the house of his brother Damodar Paharia. PW3 deposed

that  he  was  speaking  with  his  father  Boga  Paharia  near  the

house  of  informant  when  accused  came  in  a  drunken  state

armed with a dao and hit him with a dao on left side of his neck,

just behind his left ear. PW3 immediately fell down. The reason

why accused hit PW3 was that he and accused used to work

together  in  their  tea  garden  and  accused  owed  him  money.

brother of accused tied neck of PW3 with a gamosa and he was

taken for medical treatment.

In his cross examination, PW-3 has deposed that on 2.2.19 the 

incident occurred at 7pm near the house of his brother Damodar 

Paharia  and  he  was  taken  for  medical  treatment  the  same  

night.  The  incident  occurred  in  the  courtyard  of  his  brother  

Damodar Paharia.  PW3 deposed that accused had to return him 

Rs.2000/- and he asked accused for his money on the night of 

incident.  In the night of incident PW3 had a verbal altercation 
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with the accused, his father Boga Paharia and brother Damodar 

Paharia were present. Accused was armed with a 'Kalom Katari'. 

PW3 deposed that when accused and he had an altercation, his 

father  intervened  and  tried  to  dissuade  them from  verbally  

fighting. Near the place of occurrence (P.O.) exists 5-10 houses. 

PW3 consumes alcohol occasionally. PW3 screamed when he was

hit by accused. Brother of accused named Vishal Nayak, Sridhar 

Nayak  and  other  nearby  people  arrived  at  P.O.  when  PW3  

screamed. Police did not seize the cloth that PW3 was wearing 

at the time of incident which was soaked with blood. PW3 had 18

stitches on his injury  which was done at  Deohal  Tea Estate  

Hospital.

In rest of his cross examination, PW3 has denied the suggestions

put by the defence.

PW4 Boga Paharia has deposed in his evidence that informant

is his younger son, victim is his elder son and accused is his

neighbour. PW4 does not know the date of occurrence but the

incident occurred this year itself at night. PW4 was with victim

when suddenly accused came armed with a knife (katari) and hit

the victim on left side of his neck. Thereafter accused fled away.

PW4 does not know the reason why accused cut the side of the

victim's  neck.  Police  examined PW4.  PW4 signed Ext-2  which

was the seizure list in police station. 

In his cross examination, PW-4 has deposed that the incident  

occurred on the road situated infront of the house of informant. 

At the time of incident, PW4, victim, accused and informant were

present.  Though accused and victim had a verbal  altercation  

regarding money but PW4 did not intervene. PW4 deposed that 

the knife was kept near PO though  he did not see the knife in 

the hands of accused. The knife was kept hidden in the bushes. 

As accused suddenly hit the victim therefore neither PW4 nor  

informant could prevent him from hitting the victim. PW4 has not

seen the knife with which accused cut the victim on left side of 

his neck. Police examined PW4. As PW4 is victim's father hence 

he signed Ext-2.
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In rest of his cross examination, PW4 has denied the suggestions

put by the defence.

PW5 Harichandra Rajput has deposed in his evidence that he

knows  the  informant  Damodar  Paharia,  victim Jogesh  Paharia

and accused Badan Nayak who stays in his locality. PW5 has not

seen the incident but he heard from someone whose he does

not  remember  that  accused  Badan  Nayak  had  cut  Jogesh

Paharia.

Cross examination of PW-5 has been declined by defence.

PW6 Ujjal Kumar Sharma has deposed in his evidence that on

3.1.19 he was at Deohal Tea Estate. PW6 also deposed that on

that day itself one Jogesh Paharia was brought before him and

PW6 examined him at 7:30pm. PW6 found 2 sharp cut injuries at

back of the neck and at back of the scalp. Nature of injury was

grievous caused by sharp weapon. Victim Jogesh Paharia did not

state before PW6 any history of assault.

In his cross examination, PW-6 has deposed that he does not  

know the victim personally. PW6 has not mentioned in Ext.3 as 

to who identified victim on the date of his examination by him. 

The case no. as mentioned in Ext.3 was entered later on, on  

3.1.19 PW6 did not know the case no. Age of the injury was not 

mentioned by PW6 in Ext.3. As PW6 has not mentioned the age 

of the injury so the injury could have one day old or two day old. 

PW6 deposed that when a victim is examined, the findings are 

entered into and maintained in a register kept in their hospital. 

PW6 has entered the details in Ext.3 from the  register but he 

has not mentioned in Ext.3 that it was an extract copy of the  

register nor has he mentioned that it was a certified true copy of

the  register.  All cut injuries cannot be categorized as grievous 

injuries. Though injury of victim has been mentioned as grievous

but it has not satisfied the 8 conditions that is required to term 

an injury as grievous.

In rest of his cross examination, PW6 has denied the suggestions

put by the defence.
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` PW7/I.O. Satyabrata Pegu has deposed in his evidence that 

on 3.1.19 he was posted at Bordubi Police Station (PS). PW7 also 

deposed that on that day informant Damodar Paharia lodged an 

ejahar. The ejahar was registered and PW7 was entrusted with 

the investigation. PW7 deposed that he  examined the informant

on  3.1.19  itself  at  Bordubi  PS.  Thereafter,  on  3.1.19  PW7  

proceeded to the place of occurrence (PO) which is Chandmari  

line of Deohal Tea Estate. PW7 examined the witnesses at PO  

and  prepared  the  sketch  map.  Victim  Jogesh  Paharia  was  

admitted at  Deohal Tea Estate Hospital however, PW7 deposed 

that he did not visit the victim. On 4.1.19 PW7 went in search of 

accused and found him at his home. PW7 seized a bamboo stick 

and one dao from the house of accused which he told PW7 that 

he used for attacking  the  victim.  Accused  was  brought  to  

Bordubi PS and interrogated. On  finding sufficient incriminating 

materials against accused PW7 arrested accused and forwarded 

him to Court. Victim was in a serious condition and therefore  

PW7 did not visit him during investigation. On 16.1.19 victim  

appeared at Bordubi PS and PW7 examined him and recorded his

statement. PW7 also collected the medical report. Thereafter,  

on 27.1.19 PW7 submitted charge-sheet against accused Badan 

Nayak u/s 326 IPC.

In his cross examination, PW-7  has deposed that he took the  

charge of investigation in this case on 3.1.19 at about 10pm. The

place of  occurrence  (PO)  as per  sketch map is  a  road.  PW7  

deposed that he seized a bamboo stick and a dao and prepared 

the seizure list however PW7 has not taken signature of accused 

in the seizure list. PW7 has not seen  the bamboo stick and dao 

seized by him in Court. PW7 has not sent the  bamboo stick and 

dao  to FSL.  Though  PW1  Damodar  Paharia  has  stated  that  

accused attacked the victim but he has not stated before PW7 

that he has seen himself the accused doing so to the victim.  

Offences  u/s  326 IPC  are  of  serious  nature.  PW7 submitted  
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charge-sheet  in  this  case  as  a  Probationer.  PW7 knows  that  

a  Probationer  cannot  submit  charge-sheet  as  per  police  

manual  but  as  OC  endorsed  PW7 the  case  for  investigation  

hence he submitted the charge- sheet.

In rest of his cross examination, PW7 has denied the suggestions

put by the defence.

11. On perusal of the evidence on record, it is found that there exists

major contradiction in the prosecution evidence.

Firstly, from perusal of evidence of PWs it is found that except 

victim and PW1/Informant and PW4 – father of victim no other  

person was present at the place of occurrence.

And evidence of  PW1/informant,  PW3-victim and Pw4 do not  

corroborate each other. 

PW1 has deposed that he has seen accused hit the victim  with a

dao outside his house, on the road. PW3 victim  has deposed  

that  he was hit with a dao but in his cross examination, PW3 

deposed that he was hit with a 'Kalom Katari'. PW4 exaggarated 

his evidence and deposed in his evidence that victim was hit  

with a knife (Katari) but in his cross examination, PW4 deposed 

that the knife was kept near the PO though he did not see the 

knife in the hands of accused, the knife was kept hidden in the 

bushes. 

The above evidence casts a shadow on the credibility of the  

prosecution witnesses. The PWs could not depose unanimously 

the weapon of assault. 

From the evidence of IO/PW7 it is disclosed that though IO seized

the bamboo stick and a dao from the house of accused but in his

cross examination IO/ PW7 has deposed that he had not taken 

the signature of accused in the seizure list. 

The seizure in this case has not been proper.

From the evidence of PW6 who is the Medical Officer it is found 

that though PW6 has opined the nature of injury to be grievous 

but PW6 did not mention the age of injury in the medical report 
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nor the victim was identified to him at the time of examination 

and the contents in connection with the case no. was entered  

into Ext.3   (medical report) later on. PW6 has also deposed that 

the injury found on the victim did not satisfy the 8 conditions  

that are required to term an injury as grievous.

It is found that the injury is not grievous and also there is a  

doubt as to who was actually examined by the M.O./PW6.

Apart from the above, the date of occurrence as deposed by  

victim is different from that stated in the ejahar.  No incident  

occurred on the date as alleged by informant.

The time of incident is stated to be around 8pm by informant  

while victim has deposed the time of incident to be 7pm.

The evidence of the PWs is not crystal clear to base conviction. 

In  my  considered  opinion,  accused  Badan  Nayak  deserves  

benefit of doubt.

  12. It has been held in In State of U.P. Vs Ram Veer Singh and 

Another (2007 (6) Supreme 164,  it  has been held by the  

Hob’ble Apex Court that The golden thread which runs through 

the web of administration of justice in criminal cases is that if  

two view are possible on the evidence adduced in the case, one 

pointing  to  the  guilt  of  the  accused  and  the  other  to  his  

innocence, the view which is favourable to the accused should 

be adopted.  The paramount  consideration  of  the Court  is  to  

ensure that miscarriage of justice is prevented. A miscarriage of 

justice which may arise from acquittal of the guilty is no less  

than from the conviction of an innocent.

13. In light of the discussions made above, the inevitable conclusion,

therefore  is  that  prosecution  has  failed  to  bring  home  the  

charges  levelled  against  the  accused  beyond  the  pale  of  

reasonable doubt and accordingly, accused person is entitled to 

acquittal.

14. In the result, accused  Badan Nayak is acquitted from charges 

u/s  326  IPC  levelled  against  him  and  he  is  set  at  liberty  

forthwith.
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15. Bail bonds furnished on his behalf shall  remain in force for a  

period of six months.

16. Given under my hand and seal of this Court on this the 25th day 

of September, 2019.

17. Case is disposed off hereby on contest.

Dictated and corrected by me:

 (Salma Sultana)                                                  (Salma Sultana)
Sub-Divisional Judicial                Sub-Divisional Judicial
Magistrate (S),Tinsukia  Magistrate (S),Tinsukia

                                                        
Transcribed by 

Diganta Dutta (Stenographer)
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ORDER

Accused Badan Nayak is present. 

Judgment is  ready and has been delivered and pronounced in open

Court.

Accused Badan Nayak is acquitted from charges u/s 326 IPC levelled

against him and he is set at liberty forthwith.

Bail bonds furnished on his behalf shall remain in force for a period of

six months.

Given under my hand and seal of this Court on this the 25 th  day of

September, 2019.        

Case is disposed off hereby on contest.

(Salma Sultana)
Sub-Divisional Judicial Magistrate,

Tinsukia, Assam
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APPENDIX

1      PROSECUTION EXHIBIT:
Ext.1- Ejahar 
Ext.2- Seizure list
Ext.3- Medical report
Ext.4- Sketch map of PO
Ext.5- Charge-sheet

2      DEFENCE EXHIBITS: 
None

3      PROSECUTION WITNESS:
PW1- Damodar Paharia
PW2- Rathu Singh Rajput
PW3- Jogesh Paharia
PW4- Boga Paharia
PW5- Harichandra Rajput
PW6- Ujjal Kumar Sharma (M.O.)
PW7- Satyabrata Pegu (I.O.)
 

4      DEFENCE WITNESS: 
      None 

(Salma Sultana)
Sub-Divisional Judicial Magistrate,

Tinsukia, Assam


