
1

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE : : : :

TINSUKIA

Present:   Smt. A. Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

                   Tinsukia.

GR Case No. 2044/14

         Under Section 304(A) of the Indian Penal Code

           The State of Assam............................................Complainant

                                      -Versus-

1. Sri Tajpal Khandelwal 

2. Sri Pinku Singha........................................Accused Persons

Appearance :

1. Shri B.B. Yadav
2. Smti. Jamila Khatoon, 

             Ld. Addl. Public Prosecutor..........................For the State

             Smti. Ankita Baroi

             Ld. Advocate....................................For the accused person

 

          Evidence recorded on      : 24-01-2018, 20-04-2018, 13-08-2018,

27-12-2018, 13-02-2020

          Date of Argument            : 10-12-2020

          Date of Judgment             : 17-12-2020
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                                              J   U  D  G  M  E  N  T

1. The prosecution case in brief is that ejahar was lodged by

the informant namely Sri  Tapas Roy on 12.10.2014 before the O/C,

Tinsukia PS alleging inter-alia that due to the negligent act on part of

the owner of Khonitara Cold Storage, his daughter Smti Susmita Ray

was found dead on 10-10-2014 inside the water tank of Khonitara Cold

Storage situated at Makum Road, Tinsukia. Hence, the case.

 

2. On receipt of ejahar, the same was registered as Tinsukia

PS  Case  No.  917  of  2014  u/s  304(A)  IPC.  On  completion  of

investigation, Charge-Sheet was submitted in the case u/s 304(A) IPC

against Sri Tajpal Yadav and Sri Pinku Singha. On receipt of summons,

the  said  accused persons  appeared  before  the  court  and  copies  of

Prosecution Documents were furnished to them. Charge u/s 304(A) IPC

was read over and explained to them to which they pleaded not guilty

and claimed to be tried.

3. After closure of  prosecution evidence,  statement of  the

accused persons was recorded u/s 313 Cr.P.C. Heard Ld. Counsel for

the accused and Ld. Addl. PP on point of argument. 

Points for Determination

  4.           The following points are considered for determination

of this case:                 

i) Where the accused persons namely Sri Tajpal

Yadav and Sri  Pinku Singha being owner  of

Khonitara cold  storage acted in a negligent

way  with  regard  to  the  safety   measures
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required to be taken in respect of the water

tank situated inside the said cold storage and

thereby resulted in the death of the daughter

of the informant and liable to be convicted for

offence u/s 304(A) IPC?

Discussions, Decisions And Reasons Thereof

5.  The  prosecution  adduced  the  following  evidence  for

establishing their case:   

6. PW-1  Sri  Tapas  Ray,  the  informant  deposed  in  his

evidence that was running a tea stall situated near the gate of the said

Cold Storage. The deceased sushmita Ray was his daughter who was

17 years of age at the time of her death. The occurrence of this case

took  place  on  10.10.14 and at  the  time of  the  occurrence  he was

returning from Silchar. When he arrived at Tinsukia her younger sister

namely Smti Giteshwari Ray told him that his daughter Sushmita Ray

died and her dead body was recovered by the police from the water

tank of  the depth of  12/13 feet  over  the ground of  Khanitara Cold

Storage  and  the  said  tank  was  lying  opened  without  any  fencing

around it. There was also no security and the said tank was near the

gate of the said cold storage. Police prepared inquest report on the

dead body of  his  daughter  Sushmita  Ray.  Ext.1  is  the  said  inquest

report and Ext.1(1) is his signature. Later on, he lodged the ejahar of

this case. Ext. 2 is the said ejahar and Ext.2(1) is his signature. 

7. PW-2 Sri Prabir Roy, the son of the informant  deposed in

his evidence that the informant Sri Tapas Ray the deceased Susmita

Roy  was  his  sister.  His  father  had  a  tea  shop  outside  the  gate  of

Honitara Cold storage situated at Makum road, Tinsukia. The accused

Tejpal Khandelwal is the proprietor and the co-accused Pinku Singh is

the manager of the said cold storage. On the date of the occurrence

i.e. 12.10.2014 his sister Susmita was at the said tea shop as his father

was out of station on that day. On that day while he was on duty at

4.30 PM , his mother informed him over the phone that Susmita was

missing from the said tea shop. Immediately he came and searched for
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Susmita  in  and  around  the  said  tea  shop  but  did  not  find her.  He

reported the matter to the police regarding missing of his sister upon

which police informed him that a dead body was lying inside the cold

storage of the accused persons. After searching, police recovered the

dead body of his sister Susmita from a water tank inside the said cold

storage  of  the  accused persons.  olice  prepared  the  inquest  on  the

dead body of his sister Susmita Roy and obtained his signature on the

said inquest report. Ext.1 is the said inquest report and Ext. 1(2) is his

signature. After performing post-mortem, the dead body of his sister

was handed over to them for cremation.

 8. PW-3 Sri Sandip Kumar Sah deposed in his evidence that

on 10.10.2014 the occurrence took place and on that day he was at

Siding Bazar and he came to know from the public gathered that one

girl drowned in the water tank situated at the backside of cold storage

and the proprietor of the cold storage was accused Tejpal Khandelwal.

9. PW-4 Smti  Monimala Ray deposed in her evidence that

the deceased Susmita Ray was her daughter. She had a tea shop in

front of Karnitara cold storage at the backside of Steels worth Pvt. Ltd.

In the year 2014 i.e. on the 10th day of Durga Puja her daughter died.

On that day her daughter came with her in the said shop. At about 10-

10.30 AM her daughter who answered her nature’s call went beside

the said cold storage. But her daughter did not return from the said

place. They started searching for her daughter from 11.30 AM. One

person told her that one pair of sandals belonging to her daughter was

seen outside the water tank of the said cold storage. H

10. PW-5 Sri Mukul Hazarika, the investigating officer of the

case deposed in his evidence that on 10.10.2014 he was posted at

Tinsukia PS as SI of Police. SI(P) Mridula Konwar was also posted at the

same PS at the relevant time. On that day at about 5.50PM, Mr. Tejpal

Khandelwal,  the  owner  of  Karnitara  Cold  Storage,  appeared  in  the

Tinsukia PS and reported verbally that one girl had fallen in their cold

storage water  tank  and died.  The  said  information  was  entered by

Inspector Makhan Lal,  the then O/C of Tinsukia PS vide Tinsukia PS

GDE  No.  438  dated  10.10.2014  and  deputed  SI  S.  Baruah  to  take
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necessary steps in this  regard.  On the same date at  about  6.00PM

Smti. Manibala Roy, W/o Tapas Roy submitted missing report of their

daughter  namely  Miss  Susmita  Roy  since  11.30AM.  and  the  said

information was entered by the then O/C vide Tinsukia PS GDE No. 439

dated 10.10.2014 and WSI(P) Mridula Konwar was instructed to take

necessary action. Accordingly, WSI(P) Mridula Konwar accompanied by

SI  S.  Baruah and other  staffs  visited  the  PO that  is  Karnitara  Cold

Storage, Makum road along the SDRF party in presence of Executive

Magistrate, Sri Dhrubajyoti Borah and the father of the girl Sri Tapas

Roy identified the dead body. One inquest report was prepared by the

Executive Magistrate, Sri Dhrubajyoti Borah. Ext.1 is the said inquest

report  and  Ext.1(3)  is  the  signature  of  the  Deputy  Magistrate,  Sri

Dhrubajyoti Borah and Ext.1(4) is the signature of Mridual Konwar. One

pair  of  black sandal  having black and pink fita,  was seized by WSI

Mridula  Konwar  from the  PO in  presence of  witnesses.  Ext.4  is  the

seizure list and Ext.4(1) is the signature of WSI Mridula Konwar. The

dead  body  of  the  deceased  identified  as  Miss  Sushmita  Roy,  was

forwarded along with inquest report,  dead body challan,  dead body

forwarding letter and command certificate to Tinsukia Civil Hospital for

post mortem. WSI(P) Smti. Mridual Konwar recorded the statements of

the witnesses namely Tapas Konwar collected the PM report  (Ext.3)

from Tinsukia Civil Hospital.

On 11.12.2014, Sri Tapas Roy, the father of the deceased, Miss

Sushmita Roy lodged a written FIR before the O/C, Tinsukia PS and the

same was registered as Tinsukia PS case no. 917/2014 u/s 304(A) and

the case was endorsed to him for the purposes of investigation. Ext.2

is the said FIR and Ext.2(2) is the said Makhan Borah, the then O/C of

Tinsukia  PS  with  his  endorsement.  After  taking  over  the  charge  of

investigation, he visited the PO and after inspecting the PO he drew up

a sketch map of the PO. Ext.5 is the said sketch-map and Ext.5(1) is his

signature. He examined the witnesses namely the complainant Tapas

Roy,  Smti  Mani  Mala  Roy,  Sandip  Kumar  Shah,  he  interrogated  Sri

Tejpal Khandelwal, the owner of the said cold storage and Sri Pinku

Singha, the manager of the said cold storage and after their arrest he

released them on bail. On his transfer he handed over the CD to the
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O/C, Tinsukia PS, to complete the investigation.  Later on, the same

was endorsed to SI  Pushpa Kanta Hazarika and after completion of

investigation  he  submitted  the  CS  against  the  accused  Sri  Tejpal

Khandelwal and Sri Pintu Singha u/s 304(A) IPC. Ext.6 is the said CS

and Ext.6(1) is the signature of SI Pushpa Kanta Hazarika.

11. PW-5(A) Dr. Pranabjyoti Dutta is the Senior Medical and

Health  Officer of  the case  and  on 11.10.2014 he  performed post-

mortem  examination  on  the  dead  body  of  Susmita  Roy,  17  years,

female. In his opinion the death was due to asphyxia as a result of

ante-mortem  drowning.  Ext.3  is  the  PM  report  and  Ext.3(1)  is  his

signature.

 12. Heard Ld. Counsel for the accused and Ld. Addl. PP. It is

reflected from the case record that the prosecution side has adduced

evidence of 6 Prosecution witnesses including the IO of the case. PW-1

Sri Tapas Roy is the informant of this case and the deceased Sushmita

Roy was his daughter, aged 17 years at the time of her death. He is a

hear say witness and he deposed that his younger sister Giteswari Roy

told him about the death of his daughter Sushmita Roy. This witness

deposed that the water tank was of depth 12-13 ft over the ground

and  it  was  lying  open  without  fencing  and  there  was  no  security.

During Cross Examination this witness deposed that the cold storage is

bounded by brick wall of about 20 ft height from all concerns and since

long no outsiders are allowed to enter into the cold storage without

permission. He used to run a small tea stall opposite to the main gate

and in  his absence the said stall  was run by his wife,  son and his

daughter.  This witness during his cross examination deposed that it

was his guess that his daughter might had gone near the and slipped

into the said water tank. Thus, the evidence of the informant raises a

doubt as to whether any negligent act on part of the accused person

had  caused  the  death  of  his  daughter  or  there  was  contributory

negligence on part of the deceased as she had voluntarily entered into

restricted area which was surrounded by 12 ft. high wall from all sides.
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PW-2 Sri  Prabir  Roy is  the son of  the informant and brother of  the

deceased. This witness is also a here say witness and he heard about

the occurrence from his mother. This witness also deposed that there

was no fencing. But during cross examination , thisd witness deposed

that the water tank was situated at a distance of 150 m,eter away

from the main gate and the same was situated just before the toilet.

No person was required to pass through the place of  water  except

whiloe  going  to  toilet.  PW-3  Sri  Sandip  Kr.  Sha  could  not  depose

anything regarding the occurrence from his personal knowledge. This

witness also deposed that the cold storage has been surrounded by

brick wall by 10-15 ft. high from all sides. PW-5 Smti Monimala Ray is

the mother of the deceased and the wife of the informant. This witness

in her cross examination deposed that on the day of the occurrence

there were about 50 workers working in the factory and she could not

say as to how the incident took place. This witness further deposed

that there was no fault on the part of the owner of the cold storage.

Thus, though allegations are made by the relatives of the victim that

there  was  no  fencing  around  the  cold  storage,  the  IO  of  the  case

deposed  that  there  was  no  allegations  levelled  by  the  informant

against the owner and manager of the cold storage. No documents has

been collected regarding ownership of said cold storage or to prove

the fact that the co-accused Pintu Sinha was the manager of the cold

storage on the day of the incident. The IO also failed to collect any

documents regarding  the requisite norms to be followedwhich for the

construction of cold storage. Moreover the evidence adduced by the

prosecution side clearly reflects that the place of occurrence is not a

public place and there was restriction regarding entry of the general

public inside the cold storage.

13. Hence,  I  find  that  the  prosecution  failed  to  prove  the

ingredients  of  Section  304(A)  of  IPC  against  the  accused  persons

namely Sri  Tajpal Khandelwal and Sri  Pinku Singha. Accordingly, the

accused  persons  Sri  Tajpal  Khandelwal  and  Sri  Pinku  Singha  are

acquitted from the offences punishable u/s 304(A) of IPC. The bail bond

shall stand cancelled after a period of six months.
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14. This case is accordingly disposed of.

Given under my hand and seal of this Court on the 17th day of

December, 2020.

Dictated and corrected by me.

       (A.Bhattacharyya)                                         (A.Bhattacharyya)
 Chief judicial Magistrate,                                Chief Judicial Magistrate,

Tinsukia.                                                             Tinsukia.
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APPENDIX

PROSECUTION WITNESSES

PW-1: Sri Tapas Roy

PW-2: Sri Prabir Roy

PW-3: Sri Sandip Kr. Sah

PW-4: Smti. Monimala Roy

PW-5:  Sri Mukul Hazarika

PW-5(A): Dr. Pranabjyoti Dutta

PROSECUTION EXHIBITS  :

Ext. 1- Inquest Report

Ext. 2- FIR

Ext. 3- Post Mortem Report

Ext. 4- Seizure List

Ext. 5- Sketch-Map

Ext. 6- Charge-Sheet

      

                  (A. Bhattacharyya)           
 Chief Judicial Magistrate,

Tinsukia. 


