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BEFORE THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL  

TINSUKIA ::  ::  ::  ASSAM 

 

Present:-  Sri C. Das, 

  Member, MACT, 

        Tinsukia 

  

 M.A.C.T.  Case No. 17 of 2016 

     (U/s.166 of M.V. Act, 1988) 

 

1. Sri Munindra Mout, 

 S/o Late  Baporam Mout, 

 R/o No.2 Chellenguri, 

 P.O. & P.S.: Kakopathar. 

 District:  Tinsukia (Assam) 

           ............................... Claimant  

        - Versus –  

1. Saleha Begum, 

 W/o Md. Firooz Khan, 

 C/o T. Ahmed, 

 R/o Village Nazira, 

 P.O. & P.S. Nazira, 

 District: Sivasagar, Assam 

(Owner of the 709 Truck No. AS-06-AC-4546)  

2. Md. Samir Ahmed, 

 S/o Md. Salim Ahmed, 

 R/o Village Dehajan, 

 P.O. & P.S.: Demow, 

 District: Sivasagar (Assam) 

 (Driver of the 709 Truck No. AS-06-AC-4546) 

 (D/L No. AS0419980016507, D.T.O.  Sivasagar,  

 Valid up to 19.06.2016. 

3. The New India Assurance Co. Ltd., 

 Sivasagar Branch,    

 P.O., P.S. & Dist: Sivasagar (Assam)  
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 Represented by its Divisional Manager, 

 Tinsukia Divisional Office, Rongagora Road, P.O & Dist. Tinsukia 

 (Insurer of the aforesaid 709 Truck No. AS-06-AC-4546,  

 Policy No. 5301033113010006071, valid up to 18.02.2015) 

             …..……….. Opposite Parties     

  

Appearance:-  

Mr. N. Phukan…………………………………..Advocate for the Claimant 

Mr. S. Borah……………………………………..Advocate for the O.P. No.1 & 2 

Mr. G. Chakraborty…..........................Advocate for the O.P. No.3 

  

Date of recording evidence:  20.09.17, 29.06.18, 28.11.18 &  

       12.06.19 

 Date of Argument:     27.11.2020 & 23.12.2020 

Date of Judgment:     23.12.2020 

 

  

 J   U   D   G   M   E   N   T 

 

1.  This claim application U/s.166 of the Motor Vehicles Act, 1988 (M.V. Act. 

in short), is filed by the claimant above-named, claiming compensation of 

Rs.21,00,000/- only from the opposite parties, for the injuries sustained by his 

son namely; Sri Debojit Mout, in a motor accident, which took place on 

02.08.2014 at about 10 p.m., near Dehajan Aithan, P.S. Demow, District -  

Sivasagar, Assam. The claimant filed this claim petition on behalf of his son, as 

because his son is completely bedridden, due to the said accident.  

 

2. The case of the claimant, in brief, is that on 02.08.2014, the injured son; 

Debojit Mout was going to Sivasagar from Kakopathar to appear in the written 

examination of ONGC, Mechanical Department, which was scheduled to be held 

on 03.08.2014, at Gargaon College, Sivasagar. The injured was accompanied by 

his near relative namely; Bhagyanta Gogoi (since deceased) to Lakowa, Sivasagar 

to stay for the night in a relative’s house. While they were going to Lakowa by 

riding a Bajaj Pulsar Motorcycle bearing registration No. AS-23/H-2591, near 
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Dehajan Aithan, Demow, Sivasagar, at about 10 pm, the said motor cycle dashed 

with a 709 Truck bearing registration No. AS-06/AC-4546 from backside, which 

was wrongly parked from middle towards left side of the road and about 45 

degree banding position and without illuminating the parking lights or hazard 

lights for cautioning other drivers, riders etc. As a result, the rider of the motor 

cycle; Bhagyanta Gogoi died on the spot and the present injured/ son sustained 

grievous injuries on his person. The accident took place only due to rash and 

negligent act of the driver of 709 Truck No.AS-06/AC-4546, who wrongly parked 

the vehicle. 

 

3. The claimant has stated that soon after the accident, the injured was 

taken to Demow C.H.C., Sivasagar by traffic police personnel and thereafter, due 

to his deteriorating condition, the injured was immediately referred to Assam 

Medical College  & Hospital, Dibrugarh. However, he was admitted at Sanjivani 

Diagnostics & Hospital, Dibrugarh on 03/08/2014, where he remained hospitalized 

for a total period of 28 days.  As the doctor after examination of X-ray reports of 

(1) left femur, found comminuted fracture at lower shaft of femur with proximal 

shift of distal fragment, adjacent soft tissues were swollen, (2) left forearm and 

left wrist found fractured at distal end of radius and at ulnar styloid process, 

articular surface involved, radiocarpal join space appeared reduced, adjacent soft 

tissues were swollen and from the CT scan report of the (3) face, the doctors 

found displaced fractures at the walls and roofs of bilateral maxillary antra with 

intrasinusal bone fragments and collections, displaced fractures at bilateral 

pterygoid bodies, medial and lateral pterygoid plates, displaced fractures at left 

zygomatic body, temporal and frontal arches, displaced fractures at left 

temporozygomatic arch, displaced fractures at floors and lateral walls of bilateral 

orbits, undisplaced fractures at left orbital roof, displaced fractures at the left 

coronoid of mandible, displaced fractures at the nasal process of frontal bone and 

right nasal spine, undisplaced fractures at left frontal bone with extension to 

frontal sinus and collection within the frontal sinus thereafter surgical and 

medication treatment was provided to the injured.  

 

4. The claimant further stated that initially, the injured was treated with ORIF 

with plates and screw. Unfortunately, the first implant was failure and again, 
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implant removed and ORIF with places and screw and bone graft was done by 

applying spinal anesthesia on 17/04/2015. After 8 months of the first operation, it 

advised the injured to regular checkup, nutritious diet and regular medicines, for 

which the injured has been spending Rs.2000/- to Rs. 3000/- per month. The 

claimant's son also, had to remove the Plates, which were screwed in his left leg 

and for which he has to undergo another operation which will cost Rs. 2,50,000/- 

or above and as such, the claimant claims compensation for future treatment of 

Rs. 5,00,000/- for his injured son.   

 

5. The claimant stated in his claim petition that due to the accident and its 

consequent injuries on left leg, face and other parts of his body, the injured 

person has suffered from severe physical and mental pain besides, pain and 

suffering of his family members. At present also, the injured person could not 

come out of the trauma, which he got in the accident. The injured has an 

excellent educational and technical career, having 1st position in Diploma in 

Mechanical Engineering and National Trade Certificate of Machinist, issued by 

National Council for Vocational Training under Ministry of Labour and 

Employment. By dint of his above qualifications, the injured got the opportunity to 

appear in the written examination of ONGC, Mechanical department, which he lost 

only because of the unfortunate and unexpected incident dated 2.8.2014 and as 

such, the claimant claims Rs.5 lakhs for loss of future prospect of his life. The 

injured incurred expenditure of Rs.3.50 lakhs till date for medication of the 

injured.  

 

6. It is also stated that at the time of the accident, the injured was a 

businessman with an income of Rs.15,000/- per month, which is totally stopped 

due to the said accident. The claimant further stated that the injured remains on 

bed, as he is unable to move on his own and he is facing problems with his 

visibility, motion disability, weakness, sever pain all over body etc., and as such, 

he is compelled to be dependent on his parents, for which he is facing hardship in 

maintaining himself as well as, his family members. Accordingly, the claimant has 

prayed for a total compensation of Rs. 21,00,000/- only.  
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7. After the accident, an FIR was lodged by one Rajesh Rajkonwar on 

03/08/2014, which was registered as Demow P.S. case No. 254/2014 u/s. 

287/304(A)/338 of I.P.C., stating inter-alias about the accident. After the 

investigation, the police filed charge-sheet against the driver of the offending 

truck bearing No.AS-06/AC-4546 for rash and negligent act. 

 

8. After filing of the claim case, notices were issued to the opposite parties 

and in response to the notices; all the opposite parties appeared in the case and 

filed their respective written statements in order to contest the case. It appears 

that the opposite parties took common pleas,  like that the claim petition is not 

maintainable in law and facts as well as, in its present form and there is no cause 

of action against the opposite parties. 

 

9.  The opposite party No.1 Saleha Begum and opposite party No.2 Samir 

Ahmed, are the owner and driver respectively of the 709 truck No.AS-06-AC-4546 

have jointly filed written statement, stating inter-alias specifically that the claim of 

the claimant is misconceived and has been filed with malafide intention to make 

wrongful gain. The opposite party No. 1 and 2 stated that the claim is not 

supported by necessary documents and the claim is highly exorbitant, unjustified, 

miscalculated and baseless and hence, is liable to be rejected. By denying all 

other averments made in the claim petition, the opposite party No.1 and 2 stated 

that on the day of the accident, the 709 truck of the opposite party No.1 was 

parked on the left side of the road, which was struck by a motor cycle bearing 

registration No. AS-23/H-2591. The opposite party No.1 and 2 further stated that 

the aforesaid TATA 709 Truck bearing registration No. AS-06/AC-4546 was duly 

insured with the New India Assurance Co. Ltd. vide policy No. 

5301033113010006071 and the opposite party No.2, had a valid driving license at 

the time of the accident and as such, they have no liability to pay any 

compensation or interest, as claimed by the claimant.  

 

10.  The opposite party No. 3, the New India Assurance Co. Ltd., which is the 

insurer of the aforesaid TATA 709 Truck bearing registration No. AS-06/AC-4546, 

covered under policy No.5301033113010006071 has also contested the case by 

filing a written statement, whereby it has been stated that the claim petition of 
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the claimant is bad for non-joinder of necessary parties. It is submitted that the 

claimant did not implead the owner, driver and the insurer of the motor cycle 

bearing No. AS-23/H-2591, and as such, the present petition is liable to be 

dismissed. The opposite party No.3 does not admit and denies all the allegations 

made in the claim petition and the claimant is put to strict proof of all the 

allegations except those, which are specifically admitted herein. By denying all 

other averments, the opposite party No.3 stated that the accident took place only 

due to the negligent of the rider of the motor cycle bearing No.AS-23/H-2591 and 

there is no any negligence on the part of the truck bearing No.AS-06/AC-4546 

and as such, the opposite party No.3 has no liability under the law of torts and 

the provisions of the M.V. Act, 1988.  

 

11.  Further, by filing additional written statement, the Opposite Party No.3 has 

stated that in the instant case, it had investigated the case by appointing private 

Investigator namely; Sri Dipak Phukan, who after investigation, reported that the 

Permit of the vehicle bearing Registration No.AS-06/AC-4546 was valid for the 

period from 27/11/2014 to 26/11/2015 and the validity of the fitness was 

extended from 04/09/2014 to 03/09/2015. The accident took place on 

02/08/2014.  Thus, the vehicular documents, i.e. both route permit and the 

fitness were not valid at the material time of the accident, in as much as, the 

alleged offending vehicle was run on the road in contravention of the terms and 

conditions of the Insurance Policy as well as, in violation of the M.V. Act, 1988 

and as such, the  opposite party No.3 is not liable to pay any compensation.  

 

12.  Upon considering the pleadings of the parties, the following issues were 

framed for adjudication of the case :- 

 

         I    S    S    U    E    S 

I)  Whether Munindra Mout's son sustained grievous injuries in a 

motor vehicle accident that occurred on 02/08/2014, as the vehicle 

bearing registration No. AS-06/AC-4546 (709 Truck) was parked on 

a wrong side of the road without indicating the parking light, as a 

result of which the accident occurred?  
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II) Whether the claimant is entitled to get compensation? If so, to 

what extent and from whom? 

 

    DECISION AND REASONS THEREOF:  

 

13. In this case, the claimant examined himself as CW1 and his son Debajit 

Mout, who is the victim in this case, as CW2 and exhibited some documents, 

which included uncertified copy of Form 54 (Ext.1), certified copies of FIR, Ejahar, 

Charge sheet, P.M. report, seizure list, M.V.I. Report, Sketch map, Medico injury 

report (Ext.2, 3, 4, 5, 6(A), 6(B), 6(C), 6(D), 7, 7(A), 8, 9 and 10), five numbers 

of educational qualification of the injured Ext.(11 to 15), admit card of ONGC 

written test (Ext.16), discharge certificate dated 24/08/2014, issued by Sanjivani 

Diagnostics & Hospitals, Dibrugarh (Ext. 17), discharge certificate dated 

21/04/2015, issued by Sanjivani Diagnostics & Hospitals, Dibrugarh (Ext. 18), 10 

nos. of bills of various pharmacies dtd. 03/08/2014 [Ext. 19(A) to 19(J)], 5 nos. of 

bills of various pharmacies dtd. 04/08/2014 [Ext. 20(A) to 20(E)], 5 nos. of bills of 

various pharmacies dtd. 05/08/2014 [Ext. 21(A) to 21(E)], Money receipt No.1786 

dtd. 11/08/2014 of Sanjivani Diagnostics & Hospitals, Dibrugarh (Ext.22), Money 

receipt No. 1486 dtd. 18/08/2014 of Sanjivani Diagnostics & Hospitals, Dibrugarh 

(Ext. 23), Cash receipt dtd. 25/08/2014 of Sanjivani Diagnostics & Hospitals, 

Dibrugarh (Ext. 24), Bill No.1580 dtd. 25/08/2014 of Sanjivani Diagnostics & 

Hospitals, Dibrugarh (Ext.25), Money receipt No. 212 dtd. 16/04/2015 of Sanjivani 

Diagnostics & Hospitals, Dibrugarh (Ext.26), Bill No. 1978 dtd. 21/04/2015 of 

Sanjivani Diagnostics & Hospitals, Dibrugarh (Ext.27), Prescription of Biotech 

Medical, Dibrugarh, dtd. 21/12/2015 (Ext.28), Money receipt No.200 dtd. 

21/12/2015 of MBM Orthoclinic, Dibrugarh (Ext.29), Receipt No. 1684 dtd. 

21/12/2015 of Biotech Medical, Dibrugarh (Ext.(30), Investigation chart dtd. 

16/04/2015 of Sanjivani Diagnostics & Hospitals, Dibrugarh (Ext. 31), 8 Nos. of 

Doctors Prescriptions of different dates [Ext.32(A) to 32(H)], 5 Nos. of 

photographs of the injured and Money receipt of Photo Developing [Ext. 33(A) to 

33(E) & Ext.34], 12 Nos. of receipts of different dates issued by the driver of 

Kakopather Ambulance Service for carrying the injured from Kakopather to 

Dibrugarh [Ext. 35(A) to 35 (L)], Cash memo of R.K. Medical Stores, Doomdooma 

dtd. 09/07/2015 (Ext.36), Cash memo of Mittal Pharmacy, Tinsukia dtd. 
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15/09/2016 (Ext.37), Cash receipt dtd. 15/09/2016 of Sanjivani Diagnostics & 

Hospitals, Dibrugarh (Ext.38), Doctor’s prescription dtd. 15/09/2016 (Ext.39), 81 

Nos. of bills of various pharmacies and dates (Ext.40 to 120), 63 Nos. of 

prescriptions of Sanjivani Diagnostics & Hospitals, Dibrugarh (Ext.121 to 183), 24 

Nos. of medical examination reports of various dates, issued by Sanjivani 

Diagnostics & Hospitals, Dibrugarh (Ext.184 to 207).  

 

14.  On the other-hand, the defence adduced evidence of one DW1 by 

opposite party No.3. I have heard the arguments from both sides with written 

arguments submitted and carefully gone through the evidence on record.  

 

           I   S   S   U   E  No. I 

15. In the argument, the claimant side submitted inter-alias that the claim 

case filed by the father of the injured Debojit Mout for grant of compensation on 

account of injuries sustained by the injured in a road accident, which took place 

on 2.8.14 at about 10 p.m., near Dehajan Aithan, under Demow police station in 

the district of Sivasagar, Assam. At the relevant time of filing the claim case, the 

injured was completely bedridden and as such, his father lodged the claim case 

on his behalf. It is stated that the injured was going to appear for examination of 

a service of ONGC at Lakwa. He requested his relative Bhagyanta Gogoi (since 

deceased), to accompany him to Lakwa. Accordingly, both of them were going to 

Lakwa, Sivasagar by riding a Bajaj pulsar motorcycle bearing No.AS-23/H-2591, 

which was ridden by the above deceased person. When both of them reached 

near Dehajan Aithan, under Demow police station, District -  Sivasagar, at about 

10 p.m., the said motor-cycle dashed against a 709 truck bearing No.AS-06/AC-

4546 from backside, which was wrongly parked from middle towards left side of 

the road. As a result, the rider Bhagyanata Gogoi died on the spot while the son 

injured Debojit Mout sustained grievous injuries on his person. The accident took 

place due to rash and negligent act of the driver of 709 truck No.AS-06/AC-4546, 

who parked the truck about 45 degree bending position and without illuminating 

the parking lights or hazard lights for cautioning other vehicles or pedestrians 

which a driver should always do while stopping or halting or parking a vehicle on 

road. Soon after the accident, the injured was taken to Demow CHC by the traffic 

police with local public, but due to deteriorating condition, the injured was 
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referred to Assam Medical College & Hospital, Dibrugarh. However, the injured 

was admitted in to Sanjivani Diagnostics & Hospital, Dibrugarh where he 

remained hospitalized from 3.8.14 to 24.8.14 and again, from 16.4.15 to 21.4.15, 

in total for 28 days. The injured suffered injuries as per medical reports that i) left 

femur found comminuted fracture at lower shaft of femur with proximal shift of 

distal fragment, adjacent soft tissues were swollen; ii) left forearm and left wrist 

found fractures at distal end of radius and at ulnar styloid process, articular 

surface involved, radiocarpal join space appeared reduced, adjacent soft tissues 

were swollen; iii) face was found displaced fractures at walls and roofs of bilateral 

maxillary antra with intrasinusal bone fragments and collections, displaced 

fractures at bilateral pterygoid bodies, medial and lateral pterygoid plates, 

displaced fractures at left zygomatic body, temporal and frontal arches, displaced 

fractures at left temporozygomatic arch, displaced fractures at floors and lateral 

walls of bilateral orbits, undisplaced fractures at left orbital roof, displaced 

fractures at left coronoid of mandible, displaced fractures at the nasal process of 

frontal bone and right nasal spine, undisplaced fractures at left frontal bone with 

extension to frontal sinus, and collection within the frontal sinus thereafter, 

surgical and medication treatment was provided to the injured. Ext.17 & 18 are 

discharge certificates. 

 

16. It is submitted that the claimant (CW1) being father of the injured filed 

the claim case on behalf of the injured, as he was under complete bedridden at 

the time of filing of the case, which is reflected in para no.1 point no.19 and 20 of 

the claim petition, which is affirmed in the affidavit and in para no.9 of the 

evidence-in-affidavit.  CW2 confirmed in the evidence-in-affidavit that he 

authorized CW1 to file claim case. Nothing has been put to CW1 and 2 by the 

opposite party No.3 in the above respect. Due to injuries sustained, the injured 

had been spending Rs.2,000/- to 3,000/- per month up to the year 2017 for his 

medicine and checkup by doctor. Consequent to the accident and injuries on his 

left leg, face and other parts of the body, the injured suffered severe physical and 

mental pain, besides pain and suffering to his family. At present, also the injured 

could not come out of trauma, which he got due to the accident. The injuries in 

the accident, has not only deprived the injured from the opportunity of getting a 

job but also, he lost one of closed relative/rider of ill-fated bike.  
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17. As regards to non-joinder of necessary party, it is argued that the question 

of non-joinder of necessary party does not arise at all in the present case as the 

owner of motor-cycle No.AS-23/H-2591 died instantly in the accident. In para-15 

of the claim petition, the claimant mentioned it, but there was no name of 

insurance company was mentioned in form-54, or in any other document. The 

claimant duly brought on record all details of the motor-cycle No.AS-23/H-2591, 

with name and address of the driver and owner, driving license number and its 

issuing authority etc., vide Ext.1 and 6(B) & 6(D) respectively. It is submitted that 

DW1 admitted in his cross-examination that the claim made in this case, is 

genuine and in supported the claim vide Ext.A. Hence, it clears all assumptions 

put forwarded by the opposite party No.3 for not adducing evidence of any 

independent witness to prove the case by the claimant. The opposite party No.3 

never challenged any documents submitted by CW1, nor cross-examined him and 

as such, all documents of the claimant are duly proved.  

 

18. In respect of whether the accident took place due to negligent act, it  is 

submitted that in the Demow P.S. Case No.254/14 the charge-sheet was filed 

against the driver of the offending truck No.AS-06/AC-4546 by the investigating 

officer vide Ext.4 as he found that the accident took place only due to negligence 

of offending 709 truck bearing No.AS-06/AC-4546 which was wrongly parked on 

road  and as such, being the insurer of the offending truck, the opposite party 

No.3 has complete liability to pay compensation to the claimant. It may be 

appreciated that DW1 himself admitted the fact that the claim of the claimant is a 

genuine one  and as such, the question of fault of the truck is duly proved by the 

claimant.  

 

19. It is submitted further that the injured has an excellent educational and 

technical career. By dint of qualifications vide Ext.11 to 15 he got the opportunity 

to appear in the written examination of ONGC, mechanical department, which he 

lost only because of unfortunate incident. After the accident, the injured was 

hospitalized for 28 days vide Ext.17 and 18, which clearly establishes the 

continuance medical treatment to the injured. He incurred expenditure of 

Rs.3,50,000/- only till date of filing the claim case, but all the vouchers and 
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prescriptions could not file as some of them were misplaced or taken back from 

doctors and pharmacy. Thus, the claimant filed vouchers of Rs.2,34,487.77 only 

in the case. The injured has to remove the plates which were screwed on his left 

leg and for which he has to undergo another operation costing of Rs.2,50,000/- 

and above. As such the claimant has also, claimed compensation for future 

medical treatment of the injured. It is stated that the injured was a businessman. 

At the time of accident, he was earning Rs.15,000/- per month. The injured was 

doing supply business of construction materials. Due to the accident, his source of 

income is totally stopped.  

 

20. The claimant submitted that after the accident, the injured is bound to 

remain on bed, as he is unable to move himself of his own. At present, the 

injured is facing problems with visibility, motion disability, weakness and severe 

pain all over his body for which he had to take regular medicine and as such, the 

injured and his family have been facing great hardship in maintaining himself as 

well as, his family members. The injured being only son of his parents, has great 

responsibility towards his parents and his younger unmarried sister. Moreover, 

like any other Indian family, the family of the injured also, had great expectation 

from the injured but the fateful day of accident, has shattered all their such 

expectations and dreams. Hence, in view of above unfortunate incident, the 

injured has sustained heavy loss towards his career and as such, the claimant 

claims additional compensation of Rs.5,40,000/- for loss of earnings and standard 

of life which the injured would have attained, had the accident not occurred. It is 

submitted that CW2 did not submit any single document along with his evidence-

in-affidavit where in para-10 it was referred that his father(CW1) exhibited all the 

listed documents in support of the claim.  CW1 was not cross-examined by the 

opposite party and as such, it lost chance to challenge/ rebut the evidence and 

documents. Hence, the claimant duly proved all the exhibited documents in 

accordance with law. It is pointed that the opposite party raised the point that the 

injured contradicted his statement by saying that he was doing business at the 

time of accident and on the other hand, he went to attend written examination of 

ONGC. But it must be appreciated the fact that there is no bar in appearing in 

written examination for a job or applying for a job by a person of whatsoever 

trade, business or even service if he or she has required qualification and age. So, 
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the objection raised by the opposite party No.3 regarding  income of the injured 

does not stand at all. It is submitted that the claimant has succeeded in bringing 

all relevant facts, materials, documents, evidence on record and also, to prove his 

case in support of his claim that the accident took place only due to the 

negligence of the offending 709 truck against the driver of which charge-sheet 

was filed. The said driver had valid license at the time of accident and the vehicle 

was duly insured with the opposite party No.3. Due to unfortunate accident, a 

budding highly educated talented boy lost his all prospect in life to get a job and 

to lead a normal life by taking good care of his parents and sister. Therefore, the 

claimant prays for grant of compensation on account of the injuries sustained by 

the injured and direct the opposite party No.3 to  pay the compensation amount 

as claimed by the claimant along with interest at the rate of 18% from the date of 

filing the case.  

 

21. On the other-hand, it is the argument of the opposite party No.3 inter-

alias that the claimant is the father of the injured and stated that he was 

authorized by the injured to file the instant claim petition but the claimant did not 

file the authority letter. The injured adduced his evidence, but neither he 

authorized his father to file the instant case nor did he exhibit the authorization 

letter. Moreover, the claimant has not adduced evidence in the instant case and 

as such, his right to file the instant petition, had authority to verify the petition 

and his ability to swear the affidavit in support of the petition, has not been 

established and as such, the petition is not maintainable.  

 

22. In connection with the point of non-joinder of party, the opposite party 

No.3 submitted that the claimant claimed that his injured son was travelling as 

pillion-rider, on the motor-cycle No.AS-23/H-2591 driven by Bhagyanta Gogoi, 

who died in the accident. The claimant however, did not disclose the names of 

owner and insurer of the said motorcycle nor did implead them in the case. Thus, 

the case is bad for non-joinder. The claimant also, did not bring in record the 

driving license of the deceased motorcyclist, registration certificate and insurance 

policy of the motorcycle. The allegation of the claimant is that the accident 

occurred due to negligent act of the 709 truck No.AS-06/AC-4546 was also, not 
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proved in accordance with law. In the circumstances, it would be unsafe to 

attribute the entire liability to the truck.  

 

23. It is submitted that no independent witness or the investigating agency 

has been examined in the instant case, nor the result of investigation is brought 

on record. It is the human tendency to conceal one's own fault and to assert fault 

of other. In the entire evidence of the sole witness of the injured himself, it is 

absent that the motorcyclist was attentive in driving the motorcycle and he was 

riding the motorcycle in a moderate speed, rather it is asserted that motorcyclist 

was forced to apply brakes, but it was too late and the motorcycle dashed in the 

rear side of the standing truck. Had the motorcyclist was in moderate speed and 

was caring and dutiful, the accident could have been averted by him. In the 

circumstances, the owner and insurer of the motorcycle are necessary parties in 

the instant case. However, they were deliberately not impleaded in the instant 

case and false claim being made against the standing truck to make wrongful gain 

to the claimant and to cause wrongful loss to the opposite party No.3 being 

insurer of the truck. Under above circumstances, the accident did not take place 

due to negligent act of the 709 truck No.AS-06/AC-4546, rather the accident took 

place only due to negligent act of the motorcyclist and as such, the negligent act 

of motorcyclist cannot be shifted to the truck. It is submitted that the claim 

petition is not maintainable in law for the reasons mentioned hereto.  

 

24. Further, it is submitted that no any evidence is brought on record, 

otherwise exhibited in the instant case in accordance with law. The claimant has 

not been examined in the instant case and it was the injured, who has been 

examined, who clearly deposed that the documents are being exhibited by the 

claimant. In absence of claimant's evidence, no document can be said to have 

been exhibited in the case in accordance with law. Though there is assertion that 

there had been expenditure of Rs.3,50,000/- but in evidence the injured clearly 

stated that he could bring on record bills for Rs.2,28,315/- only. He took the 

excuse that he could not able to file all bills, vouchers and prescriptions as some 

of them have either been misplaced or not taken back from doctors and 

pharmacy at later stage. How much of the statement is believable and hence, 

without prescription, question of purchase of medicine is impossible.  
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25. Apart from above, it is submitted that the injured claimed to have been 

hospitalized on 3.8.2014 to 24.8.2014 and was discharged and again, from 

16.4.2015 to 21.4.2015. The connectivity of subsequent hospitalization with the 

former one is not established and as such, cannot be considered while 

appreciating evidence. It may be appreciated that fitting of screw and removal of 

screw are normal procedure in fracture surgery and the injuries sustained by the 

injured are not grievous one or fatal anyway. Nothing has been brought on 

evidence to prove that there is diagnosis for future treatment as claimed by the 

injured. Moreover, no proof of claim of disability is brought on record and in 

evidence. Nothing is brought in evidence by the injured regarding his claim of 

treatment and nexus of his present ailments with former accidental injuries. The 

injured himself attended the Tribunal to record his evidence without any escort or 

help and he admitted that he attended the court without help or support.  

 

26. The injured claimed to be a businessman and doing the business of supply 

of construction materials and was earning of Rs.15,000/- per month. The injured 

however, did not bring on record any evidence of his business or income. Rather, 

it may be appreciated that contradictory stand has been taken by the injured, 

inasmuch as, on the one hand claiming that the injured is a businessman, and on 

the other hand, he asserted that he was going to attend the written examination. 

In absence of evidence of business and income, it is stated that the injured was 

having no income at all. It may be appreciated that the injured is not entitled to 

any compensation as claimed under different heads and that even if he is found 

to be entitled to compensation, then also, it is payable by the owner and insurer 

of motorcycle No.AS-23/H-2591 and 709 truck bearing No.AS-06/AC-4546 is not 

in any way liable in the instant case and as such, no negligent act being 

attributable either to the driver of the truck or its owner and as such, the opposite 

party No.3, the insurer of the said truck is not liable to pay any compensation to 

the claimant and the petition is liable to be dismissed against the opposite party 

No.3.  

 

27. After going through the above arguments of the parties, the evidence is 

perused. CW1 the claimant, who is father of the injured, stated inter-alias that on 
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the fateful day, while the injured (CW2) was traveling by motorcycle bearing 

No.AS-23/H-2591 ridden by Bhagyanta Gogoi (since deceased), to join in a 

written examination of ONGC at Gorgaon college, but unfortunately, they met 

with an accident when the motorcycle on which the injured was a pillion-rider, 

dashed with a 709 truck bearing No.AS-06/AC-4546 which was wrongly parked 

from middle towards left side of the road in 45 degree bending position without 

illuminating the parking lights or hazard lights for cautioning other drivers, riders 

or any pedestrians which a driver should always do while stopping or halting or 

parking a vehicle on the road. As a result, the rider Bhagyanta Gogoi died on the 

spot while his son/ injured sustained grievous injuries on person. The above 

evidence of CW1 is corroborated by CW2, who is the injured of the accident as 

stated. CW2 also, stated inter-alias that on the fateful day, at 10 p.m., he was 

travelling as pillion-rider on the motorcycle No.AS-23/H-2591 and on reaching 

near Dehajan Aithan, he along with rider of bike Bhagyanta Gogoi suddenly saw a 

709 truck bearing No.AS-06/AC-4546  wrongfully parked from middle towards left 

side of the road which obstructed free movement of vehicles and accordingly, the 

rider pulled brakes forcefully but it was too late and his motorcycle dashed 

against the said truck. Due to the accident, Bhagyanta Gogoi died on the spot 

while he sustained grievous injuries to his person. The accident took placed due 

to rash and negligent act of the driver of said truck, who parked the truck in 45 

degree bending position and without illuminating parking lights or hazard lights 

for cautioning other vehicles. The various medical documents particularly Ext.17 & 

18 of CW2 shows that CW2 sustained several injuries on his person, which 

required CW2 to undergo operations. Hence, it is clear from the evidence on 

record with support of medical documents that CW2 sustained injuries to his 

person after the alleged accident.  

 

28. It is alleged by CW1 and 2 that the accident took place due to wrongful 

parking of the driver of offending truck No.AS-06/AC-4546. In the cross-

examination, CW2 disclosed that he did not see the parking truck in front of him. 

This will indicate that the driver of truck No.AS-06/AC-4546 did not illuminate the 

parking or hazard lights of the truck to avoid any risk of collision by other 

vehicles. Unfortunately, same was happened where due to lack of any indication 

of parking at night, the bike rider of CW2 could not able to find out the parking of 



16 

 

offending truck, leading to ill-fated collusion. There is no other evidence to show 

that the deceased/rider Bhagyanta Gogoi was rash or negligent in riding the bike 

No.AS-23/H-2591 and contributed to the said accident. The Ext.1, 2, 3, 4, 5, 6 

supports the facts that it was the negligence on the part of the driver of the 

offending 709 truck bearing No.AS-06/AC-4546 while parking the vehicle in 

negligent manner, leading to cause the accident. No any attributable facts 

discloses from the documents and evidence on record to hold that there was any 

fault on the part of deceased motorcyclist in which CW2 was travelling as pillion-

rider, while riding the motorcycle bearing No.AS-23/H-2591 on the public road. 

Hence, there is no hesitation to accept that the said accident took place due to 

rash and negligent act of the driver of the offending 709 truck bearing No.AS-

06/AC-4546 for wrongful parking the vehicle without any parking lights at night. 

No other view is plausible from the evidence on record. There is no dispute over 

medical documents submitted by CW1 for medical treatment of CW2. All these 

medical documents indicate that CW2 suffered grievous injuries in the accident, 

but such injuries is not supported by any disability certificate. However, it is 

established from the evidence on record that CW2 sustained grievous injuries in 

the said accident.  

 

29. The Ext.1 does not disclose anything of who is the insurer of the ill-fated 

motorcycle bearing No.AS-23/H-2591, rode by the deceased Bhagyanta Gogoi. He 

had valid driving license. He was the owner of the motorcycle bearing No.AS-

23/H-2591. Since the owner of the motorcycle No.AS-23/H-2591 is already dead 

in the accident, while its insurance document is not available, it is not possible to 

make any party of the deceased person in this case. Hence, the claim petition 

does not suffer from any defect for  non-joinder of necessary party. So far as 

authorization of CW1 by CW2 is concerned, it appears that CW1 is the father of 

CW2. It is in the evidence of CW1 that CW2 could not file the claim case owing to 

his bedridden condition for his injuries and as such, CW1 filed the claim case on 

behalf of CW2. Apparently, DW1 also, failed to submit authority letter, issued by 

the opposite party No.3. It is admitted position of law that it is social legislation to 

provide compensation to the victim of motor accident on the road. Hence, no 

purpose would serve for raising such point in the case. In view of above, the issue 

No.I is decided in affirmative and in favour of the claimant.  
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    ISSUE No.II 

30. It is already found in the issue No.I that due to negligent act of the driver 

of offending truck No.AS-06/AC-4546, the accident occurred where CW2 

sustained grievous injuries to his person. The claimant alleged of medical 

expenditure of CW2 to the extent of Rs.3,50,000/- but he filed only vouchers 

relating to medical expenses of CW2 to an amount of Rs. 2,28,315/- only. Hence, 

the claimant is entitled to get Rs.2,28,315/- as medical expenses of the injured. 

 

. Truly, the claimant and his injured son had to suffer pain and suffering for 

the injuries sustained by CW2 in the accident, which required prolong treatment 

of the injured including hospitalization. Hence, the claimant is allowed to get 

Rs.2,00,000/- only towards pain and suffering. 

 

31. It is stated by CW1 and 2 that the injured required further medical 

treatment for his recovery. CW2 required to remove steel plates from his legs etc. 

Hence, Rs.1,50,000/- only is given to the claimant under the head of future 

expenses of medical treatment of the injured.   

 

32. Under the head of loss of earning, the claimant prayed for Rs.5,40,000/- 

for the injured, who was stated to be businessman of supplying construction 

materials. As such, CW2 has an income of Rs.15,000/- per month. No any 

documentary evidence is produced by the claimant in the above respect. On the 

contrary, it appears that CW2 was in search of a job and was travelling from 

home to attend a written examination for a job in ONGC. If CW2 is found to be 

searching for a job at the relevant time of occurrence and he claims to be a 

businessman, such business of CW2 cannot be called as his profession but can be 

treated as his avocation. Under such circumstances, the claimant cannot be given 

much benefit under this head but only to the extent of Rs.50,000/- is provided.  

 

33. The claimant further, claimed Rs.5,00,000/- only under the head of loss of 

future prospect of life. Accordingly, after considering the injuries so sustained by 

CW2, an amount of Rs.3,00,000/- only is given to the claimant. Medically the 

injuries of CW2 is grievous in nature but lawfully, it is not. Further, the claimant 
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failed to produce any disability certificate of CW2. Hence, no compensation is 

allowed under the head of grievous hurt to the claimant.  

 

34. It is admitted fact that the opposite party No.3 is the insurer of the 

offending truck, having insurance policy. It is stated by DW1 Dipak Phukan that 

the offending truck did not have valid road permit and fitness certificate as per his 

report vide Ext.A, but this is a violation of terms and conditions of insurance policy 

executed by the opposite party No.1 with the insurer. If the insurer thinks that 

they are not liable to indemnify the owner of the offending vehicle, it can recover 

the amount from the owner of the vehicle by the process of law. Under the above 

facts and circumstances, the opposite party No.3 is held liable to pay 

compensation to the claimant of this case. Accordingly, the issue No.II is decided 

in affirmative and in favour of the claimant.  

 

35. The total compensation to which the claimant is entitled to, is assessed as 

under. – 

Medical Expenses     : Rs.2,28,315/-    

Pain and suffering               : Rs.2,00,000/- 

Future expenses for medical treatment : Rs.1,50,000/-  

Loss of earning     : Rs.   50,000/-    

Loss of future prospect in life   : Rs.3,00,000/-   

Grand Total -     : Rs.9,28,315/- 

 
36. In total, the claimant is entitled to receive Rs.9,28,315/- as compensation 

from the opposite party No.3. 

  

         A   W   A  R  D 

 

37.  In view of the decisions on the aforesaid issues, the claimant is 

awarded with compensation of Rs.9,28,315/- only for injuries sustained  in a 

motor accident. It is ordered that Opposite party No.3; New India Assurance Co. 

Ltd., is hereby directed to pay Rs.9,28,315/- only to the claimant along with 

simple interest @ 6% per annum to be calculated from the date of filing of the 

case, till payment.  
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26. Given under the hand and seal of this Tribunal on this the 23rd  day of 

December, 2020.  

  

Dictated & corrected by me.   

 

 

                  

                                      (C. Das)      

    Member, MACT       Member, MACT, 

 Tinsukia                     Tinsukia 

 

 

    Transcribed by:- 

    H. Baruah,  

    Stenographer-II 
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                      A N N E X U R E 

 
 Witness of the Claimants:- 

I. Sri Munindra Mout (C.W.-1) 
II. Sri Debajit Mout (C.W- 2). 

 
 Witness of the Defence:- 
 I. Sri Deepak Phukan (DW-1) 
 

 Claimant’s Exhibits:- 

I. Ext.1 - Copy of Form No. 54 

II. Ext.2 to 10- certified copies of FIR, Ejahar, Charge sheet, P.M. 

report, seizure list, M.V.I. Report, Sketch map, Medico injury report 

III. Ext.11 to 15- five numbers of educational qualification of the 

injured 

IV. Ext.16-  Admit card of ONGC written test 

V. Ext.17 - discharge certificate dtd. 24/08/2014, issued by Sanjivani 

Diagnostics & Hospitals, Dibrugarh 

VI. Ext.18-  discharge certificate dtd. 21/04/2015, issued by Sanjivani 

Diagnostics & Hospitals, Dibrugarh 

VII. Ext.19 (A) to 19(J)- 10 nos. of Bills of various pharmacies dtd. 

03/08/2014 

VIII. Ext. 20(A) to 20(E)- 5 nos. of Bills of various pharmacies dtd. 

04/08/2014        

IX. Ext. 21(A) to 21(E)- 5 nos. of Bills of various pharmacies dtd. 

05/08/2014 

X. Ext. 22 - Money receipt no. 1786 dtd. 11/08/2014 of Sanjivani 

Diagnostics & Hospitals, Dibrugarh 

XI. Ext. 23-   Money receipt no. 1486 dtd. 18/08/2014 of Sanjivani 

Diagnostics & Hospitals, Dibrugarh 

XII. Ext. 24- Cash receipt dtd. 25/08/2014 of Sanjivani Diagnostics & 

Hospitals, Dibrugarh 

XIII. Ext. 25-   Bill no. 1580 dtd. 25/08/2014 of Sanjivani Diagnostics & 

Hospitals, Dibrugarh 

XIV. Ext. 26-   Money receipt dtd. 212 dtd. 16/04/2015 of Sanjivani 
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Diagnostics & Hospitals, Dibrugarh 

XV. Ext. 27- Bill no. 1978 dtd. 21/04/2015 of Sanjivani Diagnostics & 

Hospitals, Dibrugarh 

XVI. Ext. 28-Prescription of Biotech Medical, Dibrugarh, dtd. 21/12/2015 

XVII. Ext. 29- Money receipt no. 200 dtd. 21/12/2015 of MBM Orthoclinic, 

Dibrugarh 

XVIII. Ext. 30-Receipt no. 1684 dtd. 21/12/2015 of Biotech Medical, 

Dibrugarh 

XIX. Ext. 31- Investigation chart dtd. 16/04/2015 of Sanjivani Diagnostics 

& Hospitals, Dibrugarh 

XX. Ext. 32(A) to 32(H)- 8 Nos. of Doctors Prescriptions of different 

dates 

XXI. Ext. 33 to 34- 5 nos. of photograph of the injured and Money receipt of 

Photo Developing 

XXII. Ext. 35(A) to 35(L) - 12 Nos. of receipt of different dates issued by the 

driver of Kakopather Ambulance Service for carrying the injured from 

Kakopather to Dibrugarh 

XXIII. Ext. 36-Cash memo of R.K. Medical Stores, Doomdooma dtd. 

09/07/2015 

XXIV. Ext. 37- Cash memo of Mittal Pharmacy, Tinsukia dtd. 15/09/2016 

XXV. Ext. 38- Cash receipt dtd. 15/09/2016 of Sanjivani Diagnostics & 

Hospitals, Dibrugarh 

XXVI. Ext. 39- Doctor’s prescriptions dtd. 15/09/2016 

XXVII. Ext. 40 to 120- 81 Nos. of Bills of various pharmacies and dates 

XXVIII. Ext. 121 to 183- 63 Nos. of Prescriptions of Sanjivani Diagnostics & 

Hospitals, Dibrugarh  

XXIX. Ext. 184 to 207- 24 nos. of medical examination reports of various 

dates issued by Sanjivani Diagnostics & Hospitals, Dibrugarh.  

 

   Exhibits of the defence:- 
   I.   Ext. A- Investigation report 

 
      
  Member, M.A.C.T.,           
        Tinsukia 


