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IN THE COURT OF THE SPECIAL JUDGE : : TINSUKIA 

 
District:  Tinsukia 

  

Present:  Sri C. Das, 

     Special Judge, 

     Tinsukia 

 

JUDGMENT in POCSO Case No. 06 (T) of 2019 
                 U/s.6 of POCSO Act 
 

 

The State of Assam……………………………………………...........Complainant  

- Versus –  

Sri Pawan Tanti, 

S/o Late Madhuban Tanti, 

R/o Bisakopie, Line No.9, 

P.S. Doomdooma, 

District: Tinsukia (Assam).…..........................................Accused 

 

Appearance: 

  Sri B.L. Agarwal, Spl. Public Prosecutor…………...For the State 

  Sri N. Prasad, Advocate………………………………….For the Accused 

 

  Date of Evidence :  17.08.2019, 31.08.2019, 13.09.2019 &  

     25.10.2019 

  Date of Argument:  12.06.2020, 26.6.2020  & 07.12.2020 

  Date of Judgment:   21.12.2020  

 

J   U   D   G   M   E   N   T 

 

1. The prosecution case, in brief, is that on 16.2.2019, the informant Sri 

Satyam Tanti lodged an ejahar before the Officer In-charge of Doomdooma Police 

Station, stating inter-alias that on the same day, at about 12 p.m., the accused 

Pawan Tanti called his minor daughter, (named withheld), aged about five years, to 
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the house of the accused and thereafter, attempted to commit rape upon the 

victim girl.  

 

2. On receipt of the said ejahar, the police registered the Doomdooma P.S. 

Case No.47/2019 and the investigation was started. During the investigation of the 

case, the I.O. visited the place of occurrence, examined the witnesses and got the 

victim girl examined medically, followed by collection of her medical report.  

Further, the I.O. arrested the accused and sent for judicial remand. After 

completion of investigation, I.O. having found a prima-facie case well established, 

submitted charge-sheet against the accused u/s.376/511 I.P.C., read with Section 

12 of Protection of Children from Sexual Offences Act (in short; the POCSO Act). 

 
3. Accordingly, the accused when produced before the court, he was furnished 

with copy of the case immediately.  After hearing of the parties and upon perusing 

the materials on record, the charge was framed u/s. 6 of POCSO Act against the 

accused. The charge was read over and explained to the accused person, to which 

he pleaded not guilty and claimed to be tried. 

 

4. In this case, the prosecution examined 10 (ten) witnesses including the I.O. 

and M.O. to support its case. The plea of the defence as recorded in the statement 

of the accused u/s.313 CrPC, was of total denial. The accused did not adduce any 

evidence in his defence. The argument of the parties was heard at length and the 

evidence on record was carefully perused. 

 
  POINT FOR DETERMINATION: 

5.  Whether the accused person on 16.2.2019 at Bisakopie,  Line No.9  under 

Doomdooma Police Station, inserted his finger in  to the vagina of the victim girl, 

a child, below 12 years of age? 

 
 DISCUSSION, DECISION AND REASONS FOR DECISION: 

  

6. During trial of this case, prosecution examined the informant Sri Satyam 

Tanti as PW1.  He is the father of the victim girl. The informant deposed before the 

court that the victim is his daughter and she is aged about five years. He brought 
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the birth certificate of his victim daughter, which is marked as M. Ext.1. He stated 

that according to M. Ext.1, his daughter was born on 18.10.2013.  He stated 

further that on the day of occurrence, he was not at home, but at about 1 p.m., he 

came to his home to have lunch. At that time, he saw  a lot of people gathered at 

his house.  He asked his wife as to the gathered of public and then, his wife told 

him that the accused Pawan Tanti had pushed his finger in to the vagina of his 

victim daughter. The villagers had detained the accused.  He informed the police 

about the said fact.  He filed the ejahar.  Ext.1 is the ejahar and Ext.1(1) is his 

signature. He did not ask the accused any question.  

 

7. In his cross-examination, PW1 replied that before filing of the ejahar, the 

police recorded his statement.  He did not remember the name of the person, who 

had written the ejahar for him.  He further replied that it is true that it is not 

mentioned in the ejahar that the accused had put his finger in to the vagina of his 

victim daughter and that in the ejahar, it is also, not mentioned that his wife 

informed him that the accused had put his finger in to the vagina of his daughter. 

PW1 also, stated that on the day of occurrence, his wife did not tell him that his 

son had a quarrel with the son of the accused.  He denied the suggestion that he 

had filed a false case against the accused. Apparently, PW1 came to know about 

the incident from his wife. He proved the ejahar of the case.  

 

8. PW2 is the victim girl and the daughter of PW1.  Her name is withheld as 

per provisions of law. As she was minor and aged about five years at the time of 

recording her evidence, some questions were put to her for ascertaining her 

competency to understand the questions put to her in evidence and accordingly, on 

being satisfied with her answers, her evidence was recorded, without administering 

oath. She deposed that she knew the accused Pawan Tanti and she called him 

„Baba‟.  The accused had put his finger in to her vagina.  The Police came to her 

house and she told about the occurrence to police. Doctor examined her in the 

hospital. She was also brought to the court.  She could not write her name.  She 

gave her statement u/s.164 Cr.P.C. 
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9. In her cross-examination, the victim girl replied in the following manner that 

on 15.2.2019, she was in her house for the whole day.  The accused had one son 

and one daughter.  On the day of occurrence, the children of the accused came to 

her house and they were playing in her house.  On 16.2.2019 also, she was in her 

house for the whole day and on that day also, the children of the accused were 

playing in her house.  On 16.2.2019, when they were playing together in her 

house, her mother became irritated and thereafter, her mother had gone to the 

house of the accused and rebuked him. After that, people gathered in the house of 

the accused. After that, someone called police to the house of the accused.  The 

people, who gathered in the house of the accused, assaulted the accused.  

Thereafter, her mother and father had filed a case in the police station, alleging 

that the accused had committed sexual act upon her.  The police taught her as to 

how to give statement in the court.  Her parents tutored her as to how she should 

give statement before police and also, tutored her to give evidence in the court.  

When she was taken to the hospital for medical examination, the doctor did not ask 

her any question and her mother had explained the matter to the doctor. Thus, the 

evidence of PW2 contradicts her version and some facts with the version of PW1, 

which needs further scrutiny of evidence. However, it cannot be forgotten that PW2 

is a child witness, who cannot tender evidence like an adult. 

 

10. PW3 Smti Kanchi Tanti is the wife of the informant and mother of victim 

girl; PW2. She deposed before the court that the victim girl is her daughter, who is 

aged about 5 years.  On the day of occurrence, in the morning, she went out of her 

house for work and she returned to home at about 11 am. After that, her victim 

daughter (PW2) had returned home from school and was playing in the house. At 

the relevant time of occurrence, she was washing clothes and after some time, her 

victim daughter came to her and was crying.  Her victim daughter told her that the 

accused had inserted his finger in to her vagina.  Her victim daughter also, told her 

that the accused told her not to tell the matter to others. After hearing the same 

from her victim daughter, she rebuked the accused.  The accused denied his 

involvement in the said matter.  In the mean time, some villagers had gathered 

there.  Thereafter, the accused himself hit on his head with a brick. As a result of 

which, he sustained injuries on his head.  Later on, her husband came home and 
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she informed about the said matter to her husband/informant. Her husband 

immediately, filed an ejahar before the police. 

 

11. In her cross-examination, PW3 denied the suggestion that she did not state 

before police that at the relevant time of occurrence, she was washing clothes and 

her victim daughter had come to her and told that the accused had inserted his 

finger in to her vagina.  She further replied that the accused had two sons and two 

daughters and all of them used to come to her house to play with her victim 

daughter.  On the day of occurrence also, they were all playing in her house.  She 

denied that she had deposed false evidence by stating that her victim daughter told 

her  that the accused had put his finger in to her vagina. Thus, the version of PW3 

comes in terms of the version of PW1 and 2.  

 

12. PW4 is Ghanashyam Tanti, who deposed in the court that the victim girl is 

his grand-daughter. On the day of occurrence, at about 10.30/11 a.m., his younger 

son told him that something had happened in the house of his daughter (PW3).  He 

immediately, went there and saw that the accused was lying on the ground and a 

lot of people had kept him surrounded. The people, who had gathered there, told 

him that the accused had inserted his finger into the vagina of the victim girl.  He 

could not ask any question to the accused.  He also, came to know that the 

accused himself had inflicted head injury to him.  

 

13. In his cross-examination, PW4 replied that on seeing huge gathering, he 

informed the police and told them to come soon.  The Police immediately came to 

the spot. He did not tell the police as to what the people told him about the 

occurrence. Thus, PW4 came to know about the incident after it was over. More so, 

he is a reported witness of the occurrence. 

 

14. PW5 is Dr. Ashma Zekia Hussain Ghaznavi, who is the medical officer.  She 

deposed that on 16.2.2019, she was working as Senior Medical & Health Officer at 

Doomdooma FRU and on that day, at about 2.30 p.m., she examined the victim girl 

(PW2) in connection with Doomdooma P.S. G.D.E. No.463 dated 16.2.19. The 

victim girl was brought and identified by her mother Smti. Kanchi Tanti (PW3) and 
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woman Home-Guard Ms. Bonti Khatowal.  She obtained the consent from her 

mother and the victim girl was examined in presence of Ms. Bonti Khatowal. The 

mother of the victim told that the incident happened at around 12.30 p.m., on that 

day and that, the victim girl was playing with the children of Paban Tanti and that 

the mother (PW3) was looking for her daughter to give her a bath. The victim girl 

came out of the house of Paban Tanti and that when giving a bath, the mother 

noticed that there was redness and swelling in her introitus private parts. The 

mother (PW3) asked the victim girl and then, the victim girl told her (PW3) that the 

accused Paban Tanti had inserted his fingers into her private parts.  

 On examination, PW5 found the following:- 

 “Physical examination was normal. Examination of injuries, other  than 

genital parts – Nil. Local examination of genital parts :- Labia  majora– redness 

seen. Labia minora – redness and swelling seen.  Vulva – no injury/bleeding or 

discharge seen. Hymen was intact.  No bleeding or discharge was noticed per 

vagina cervix. Anus –  Bleeding, tear, discharge, edema, tenderness – not seen.” 

 

15. PW5 clinically opined that there was physical injury at vaginal introitus. As 

per radiological examination, the age of the victim was 2 to 4 years. PW5 filed the 

medical report and Ext.2 is the report and Ext.2(1) is her signature.  

 

16. In her cross-examination, PW5 replied that as per medical instructions, the 

history is to be taken from the victim. In this case, she did not put any question to 

the victim. The swellings, which were found in the private parts of the victim girl, 

might also, be caused by infections, allergies, cyst etc. Itching and scrubbing might 

also, cause redness in the private parts. The blood supply to the private parts is 

very high. Therefore, the slightest injury to the private part, results in having 

bleeding. When a girl falls from a hard substance and receives injury on her private 

parts, then, it is called straddle injury. Swelling might also, cause such straddle 

injury.  In her medical report, PW5 has not mentioned the age of the injury.  The 

possible cause of the injury in the private parts of the victim, has not been 

mentioned in her report. Thus, medical evidence shows that there is injury on the 

private part of PW2 but it may occur due to various collateral or probable reasons 
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as well which was suggested by defence. Thus, burden goes to defence to establish 

it. Otherwise, there is no resisting effort of defence for challenging the finding of 

PW5 over the injuries sustained by PW2. 

 

17. PW6 is Smti Manisha Tanti.  She deposed that she knows the victim girl. 

About six months ago, on one Saturday, the occurrence took place.  At about 11 

a.m., while she was having bath in her house, at that time, she heard that the 

mother (PW3) of the victim girl was shouting outside.  Then she came out of her 

house and asked the mother (PW3) of the victim as to what had happened and  

then PW3 told her to ask the victim girl. When she asked the victim girl (PW2) and 

then, the victim girl told her that the accused inserted his finger in to her vagina.  

Thereafter, they went to the house of the accused.  She saw that the accused was 

lying on the ground with an injury on his head. 

 

18. In her cross-examination, PW6 replied that the informant (PW1) and his 

wife (PW3) and many other persons had gathered at the house of the informant 

(PW1). She further told that it is a fact that she had stated before the police that 

the mother (PW3) of the victim told her that the accused had committed sexual act 

upon her victim daughter.  She denied the suggestion that she has deposed false 

evidence by stating that the victim girl told her that the accused had inserted his 

finger in to her vagina. Apparently, the evidence of PW6 supports the version of 

PW1 and 3.  

 

19. Sri Madhusudhan Tanti was examined as PW7. He deposed before the court 

that on the day of occurrence, the complainant (PW1) Satyam Tanti was shouting 

outside the house and telling that the accused had inserted his finger in to the 

vagina of his victim daughter. Then, he went to the house of the accused and saw 

that the accused was lying on the ground in front of the house. He saw that the 

accused was bleeding from his head.  The people, who were present there, told 

him that the accused himself had inflicted injury to his head. 
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20. In his cross-examination, PW7 denied that he has deposed false evidence 

by stating that on the day of occurrence, the complainant was shouting near his 

house and telling that the accused had inserted his finger in to the vagina of his 

victim daughter.  PW7 also supports the prosecution case.  

 

21. PW8 is Smti Jolani Bhumij.  She deposed before the court that on the day of 

occurrence, at about 11 a.m., when she was coming from her duty, she noticed 

that many people had gathered in front of the house of the informant.  (PW3) 

Kanchi Tanti, the mother of the victim girl, told her that the accused had inserted 

his finger in to the vagina of her daughter. Thereafter, she saw that the accused 

had hit his own head with a brick and sustained injury on his head. 

 

22. In her cross-examination, PW8 stated that when she saw the gathering in 

the house of the informant, she also, noticed that police personnel were also 

present there.  She did not state before police that (PW3) Kanchi Tanti, the mother 

of the victim girl, told her that the accused had inserted his finger in to the vagina 

of her daughter. PW8 lends support to the version of PW3.  

 

23. PW9 is Pratap Tanti.  He deposed that he is the Line-chowkidar of Line No.9 

of Bisakopi tea garden.  The victim girl (PW2) and the accused also, hail from line 

No.9.  On the day of occurrence, at about 10/11 a.m., (PW3)Kanchi Tanti, the 

mother of the victim girl came before him and told that the accused had committed 

bad act upon her victim daughter.  At the relevant time, the accused was a VDP 

member.  Then, he informed the matter to the Secretary of the VDP. Along with 

him, VDP Secretary came to the house of the accused.  He saw that the accused 

was lying on a bed with an injury on his head.  On enquiry from the ladies gathered 

there, he could know that the accused himself inflicted injury on his own head. He 

did not ask any question to the accused, but the mother (PW3) of the victim girl 

showed the vagina of the victim to him. He saw that the vagina of the victim girl 

was swollen.  VDP personnel informed the police and accordingly, the police came 

and took the accused in to custody. 
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24. In his cross-examination, PW9 replied that the mother of the victim girl had 

spread the news in the village that the accused had committed bad acts upon her 

victim daughter. He admitted that he did not state before police that he saw the 

vagina of the victim girl and it was swollen at that time. He denied the suggestion 

that he did not state before police that the accused himself had caused injury to his 

head. PW9 gives support to PW3. 

 

25. PW10 Sri Jitumoni Baishya is the I.O. of this case. He stated inter-alias that 

on 16.2.2019, while he was posted at Doomdoma police station, one Dipak Tanti 

reported him over phone that the accused Pawan Tanti had sexually abused a five 

years old girl, who is the daughter of the informant Satyam Tanti (PW1) at the 

place of occurrence. Accordingly, the O.C. concerned deputed him to the place of 

occurrence with S.I. Firoz Iqbal. Thereafter, he found the accused lying in front of 

the courtyard of his house with a bleeding injury from head. At that time, he could 

not examine the witnesses due to law and order problem at the spot. However, 

from the public gathered there, he came to know that the accused had sexually 

abused a five years old girl. He also, came to know that to avoid any punishment 

from local villagers, the accused himself inflicted an injury on the head. Thereafter, 

he prepared a sketch map of the place of occurrence vide Ext.3 with his signature. 

 

26. According to the I.O., he brought the accused and the victim girl to the  

hospital for medical examination. He called the witnesses to come to the police 

station for recording their statements. Thus, the witnesses came to the police 

station and the informant lodged the ejahar vide Ext.1. After filing the ejahar, the 

O.C. concerned registered the Doomdooma P.S. Case No.47/19 and entrusted him 

to complete the investigation of the case. Accordingly, he recorded statement of 

the witnesses and interrogated the accused followed by his arrest. He also, 

recorded the statement of the victim girl and sent her to the court to record her 

statement u/s. 164 CrPC. He could not collect any document, pertaining to the age 

of the victim girl. He collected the medical report of the victim girl and her 

statement recorded u/s.164 CrPC vide M.Ext.2. At the completion of the 
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investigation, he filed charge-sheet against the accused vide Ext.4 with his 

signature.  

 

27. In the cross-examination, I.O. replied certain questions of defence 

regarding his competency to investigate the case as probationer. He admitted that 

he examined the victim girl at the police station, but it was lawfully barred. He 

denied that he did not ask any question to the victim girl before recording the 

statement, to know her ability to understand the questions to be put before her. 

The inspection memo endorsed a remark that the accused had an old abrasion 

injury over his forehead. He admitted that he did not collect the extract copy of 

G.D. entry. He did not examine Dipak Tanti, who initially told him the incident. The 

guardian of the victim girl could not produce any document in support of her age 

before him. 

 

28. Further, I.O. stated that Ext.3 does not show any G.D. entry. His entire 

investigation was based upon the statement of the mother of the victim girl.  

 

29. Learned Special Public Prosecutor intricately submitted that the prosecution 

has able to prove its case against the accused beyond any shadow of doubt. 

According to him, all the witnesses of the prosecution have consistently narrated 

the illegal act of the accused committed against the child victim girl, who is below 

12 years. The evidence on record shows that the accused inflicted the injury on his 

head by himself and as such, the prosecution has nothing to do with the injury 

sustained by the accused himself in order to save himself from the crime 

committed by him.  That apart,  there is no reason to disbelieve the version of the 

minor victim girl, who disclosed the occurrence without any shadow of doubt. 

Pointing to the cross-examination of PW2, he submitted that the victim girl is a five 

years old child and as such, some guidance was given by her parents and the 

police official to make her comfortable to tender statement before police and court, 

but that is not enough to discard her evidence on tutoring the child witness. 

Moreover, the injuries on the private part of the victim girl makes high probability 

that the version of victim girl is true without shadow of doubt. 
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30. He submitted further that in the light of consistent evidence including the 

victim child, therefore, a presumption u/s. 29/30 of POCSO Act can be drawn 

against the accused that it was the accused, who committed the crime against the 

child victim with a sexual intention to commit such offence. Further, he submitted 

that the evidence of the victim girl clearly pointed to the guilt of the accused, which 

affirms that the accused committed the offence of causing penetrative sexual 

assault as provided u/s. 5(m) of POCSO Act upon the victim, which supports the 

fact as per finding of injury on the private part of the victim girl in the medical 

evidence and  as such, the accused is liable for punishment u/s 6. of POCSO Act, 

since the victim girl is below 5 years old.  

 

31. Contrary to above submissions, learned counsel for the accused submitted 

that considering the evidence of victim girl and her mother, who are the vital 

witnesses of the occurrence, it cannot be said that the prosecution has able to 

prove its case against the accused beyond all reasonable doubt. He submitted that 

the evidence of the prosecution could not say the actual place of occurrence 

neither there is consistency in the evidence of the prosecution witnesses 

particularly PW1, 2 and 3.  Moreover, the evidence of victim child shows that she 

was tutored by her parents with the police and as such, the said evidence of PW2 

cannot be creditworthy to rely. The evidence of I.O. shows that the statements of 

the witnesses were recorded before receiving the FIR and as such, it is hit by 

section 162 of CrPC., and therefore, the investigation of case is defective and 

against the provision of law, which cannot sustain in the eye of law. Hence, there is 

doubt that if the accused committed such offence as alleged by the prosecution 

and as such, presumption u/s. 29/30 of POCSO Act cannot be drawn against 

the accused. He urged that the accused may be acquitted by allowing him the 

benefit of doubt. 

 

32. Learned counsel for the accused placed reliance on the decision reported in 

Harbeer Singh vs. Sheeshpal & ors in Cril. Appeal No.1624-1625 that it is a 

cardinal principle of criminal jurisprudence  that the guilt of the accused must be 

proved beyond all reasonable doubt. The burden of proving its case beyond all 

reasonable doubt lies on the prosecution and it never shifts.  Another golden 
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thread which runs through the web of the  administration of justice in criminal 

cases is that if two views are  possible on the evidence adduced in the case, one 

pointing to the guilt of the accused and other to his innocence, the view which is 

favourable to the accused should be adopted.  

 

33. The above view is also, endorsed by the decision of Hon‟ble Supreme Court, 

reported in (1973) 2 SCC 808 Kali Ram vs. State of Himachal Pradesh. 

Further, in 2019(5) GLT 425 State of Nagaland & anr. vs. Krishnanadan 

Paswan, where in similar view accorded that one of the  cardinal principles in our 

system of administration of justice for  criminal cases is that a person 

arraigned as an accused is  presumed to be innocent unless that presumption is 

rebutted by  the prosecution by production of evidence which proves him guilty of 

the offence with which he is charged.  

 

34. In (2001) 3 SCC 620 Sohan & anr. vs. State of Haryana & anr., it 

was held that an accused is presumed to be innocent until he is  found guilty. The 

burden of proof, that he is guilty is on the  prosecution and that the prosecution 

has to establish its case beyond all reasonable doubts. In other words, the 

innocence of an accused can be dispelled by the prosecution only on establishing 

his guilt beyond all reasonable doubts on the basis of evidence.  

 

35. As regards to defective investigation, learned counsel for the accused cited 

the decision reported in 2013 (4) GLT 1017 Bircha Kurmi vs. State of Assam, 

which observed that it is clear that Ext.1 could not  have been treated as the first 

information report. There was thus,  serious lapse, on the prosecution as well as 

the learned trial judge, in not examining Apurba Saikia, who had, according to the 

evidence of PW11, informed their village headman, Krishna Mahato (PW11), and 

also the Officer-in-charge, Digboi police station, namely; Md.Abdul Hannan, and 

also, bring on record the General Diary Entry, if any, which might have been made, 

at Digboi police station, before the police personnel had moved out of the said 

police station to visit the place of occurrence and investigate the offence, which 

had been reported to them. Non-examination of Apurba Saikia and Abdul Hannan 

as witnesses and the omission to bring on record the General Diary Entry, if any, 
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which might have been made before the police personnel had moved out of the 

said police station, are serious lapses, on the part of the prosecution and learned 

trial judge and for these omissions, cause of justice cannot be allowed to suffer.  

 

36. Apart from above, it is also, cited on record the decision reported in AIR 

1993 SC 2644 State of Andhra Pradesh vs. Punati Ramulu & ors., which 

held that once we find that the investigating officer has  deliberately failed to 

record the first information report on receipt of the information of a cognizable 

offence of the nature, as in this case, and had prepared the first information report 

after reaching  the spot after due deliberations, consultations and discussion, the 

conclusion becomes inescapable that the investigation is tainted and it would, 

therefore, be unsafe to rely upon such a tainted investigation, as one would not 

know where the police officer would have stopped to fabricate evidence and create 

false clues.  

 

37. On appreciation of the evidence of the prosecution witnesses so tendered in 

the case, it appears that there is no dispute over the age of the victim girl, who 

was examined as PW2 by the prosecution. According to PW1, who is father of PW2, 

shows that the victim girl was born on 18.10.2013. He produced the birth 

certificate of the victim vide M.Ext.1, which was issued by competent authority. 

There is no dispute over the contents of M.Ext.1. Thus, the age of PW2, who is the 

victim girl is found to be 5 years at the relevant time of occurrence. In view of 

above, there is no hesitation to hold that PW2 was child at the time of occurrence 

and below 12 years of age, within the meaning of a child as provided in the 

Section 2(d) of POCSO Act. 

 

38. From the above discussion, it is proved that PW2 was a child, who is below 

12 years of age at the time of occurrence. The provisions u/s. 5(m) of POCSO 

Act reads that whoever commits penetrative sexual assault on a child below 12 

years; can be termed as aggravated penetrative sexual assault u/s. 5 of POCSO 

Act. As such, the provisions u/s. 6 of POCSO Act is applicable for the 

punishment of the offender.  
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39. If the medical evidence is carefully perused, it appears that PW5 detected 

redness and swelling, but no bleeding/injury or discharge was seen on private part 

of the victim, which according to PW5, was physical injury at vaginal introitus. 

Thus, such injury can be caused by inserting a finger in to the private part of the 

victim child.  But medical evidence does not find any penetrative injury on private 

part of the victim child. No opinion is formed by PW5 that the victim child sustained 

penetrative sexual assault on per private part.  

 

40. The offence u/s. 9(m) of POCSO Act reads that whoever commits sexual 

assault on a child below 12 years, is termed as aggravated sexual assault and is 

punishable u/s. 10 of POCSO Act. The meaning of term sexual assault is defined 

u/s. 7 of POCSO Act that whoever, with sexual intent touches the vagina, penis, 

anus or breast of the child or makes the child touch the vagina, penis, anus or 

breast of such person or any other person, or does any other act with sexual intent 

which involves physical contact without penetration is said to commit sexual 

assault.  

 

41. Thus, the import  of the provisions shows that if the child is above 12 years 

of age, then, the Section 8 of POCSO Act is applicable for the offence u/s. 7 of 

POCSO Act. On the other hand, if the child is found to be below 12 years, then, 

the Section 9(m) of POCSO Act is attracted for offence of sexual assault as 

defined u/s. 7 of POCSO Act, which is punishable u/s. 10 of POCSO Act.  

 

42. In the instant case, finding of medical evidence shows that the victim girl 

sustained injury on her private part without any penetration. Therefore, the 

provisions u/s. 9(m) of POCSO Act is attracted in this case, which is punishable 

u/s. 10 of POCSO Act and not an offence u/s. 5(m) of POCSO Act to attract 

the punishment u/s. 6 of POCSO Act.  

 

43. Coming to matter of drawing a presumption against the accused, it shows 

that such presumption can be drawn u/s. 29/30 of POCSO Act. The provision 

u/s. 29 of POCSO Act reads as where a person is prosecuted for committing or 

abetting or attempting to commit any offence under Section 3, 5, 7 and 9 of this 
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Act, the Special Court shall presume, that such person has committed or abetted or 

attempted to commit the offence, as the case may be unless the contrary is 

proved. 

 

44. As regards to presumption of culpable mental state u/s. 30 of POCSO 

Act, it reads that (1) In any prosecution for any offence under  this Act which 

requires a culpable mental state on the part of the  accused, the Special Court shall 

presume the existence of such mental state but it shall be a defence for the 

accused to prove the  fact that he had no such mental state with respect to the act 

charged as an offence in that prosecution.  

 (2) For the purposes of this section, a fact is said to be proved only when 

the Special Court believes it to exist beyond reasonable  doubt and not merely 

when its existence is established by a preponderance of probability. 

 Explanation.- In this section, “culpable mental state” includes intention, 

motive, knowledge of a fact and the belief in, or reason  to believe, a fact. 

 

45. Thus, it emerges from above provisions that two elements ought to bring 

into while prosecuting an accused. The provision u/s. 29 of POCSO Act is more 

stringent than the provision u/s. 30 of POCSO Act, which requires prove beyond 

all reasonable doubt. The Section 29 of POCSO Act thus, contemplates for prove 

of fact beyond all reasonable doubt, which indicates that no preponderance of 

probability is sufficient for this section.  

 

46. In the present case in hand, it appears from the evidence of the prosecution 

witnesses that PW2 is the sole victim of sexual offence of this case, who is a 5 

years old girl child. It cannot be disputed that in cases of sexual offence, it is 

difficult to get an eyewitness to corroborate the version of the victim. Hon'ble 

Supreme Court held in different cases in the provisions u/s. 134 of Evidence Act 

that where no particular number of witness is prescribed for proofing a fact, then 

the testimony of sole victim in sexual offence, can be based for recording a 

conviction order if such evidence is wholly reliable. Further, if such evidence of the 

victim is not impressive, then the court may seek corroboration of other witnesses 

of the prosecution. It was held in Ramjibhai vs. State (2004) 1 SCC 184; that 
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if a witness is otherwise reliable and trustworthy, the fact sought to be proved by 

that witness need not be further proved through  other witnesses. In another 

case reported in Cr.L.J 746 (SC) that sole eyewitnesses, aged about 5 years, was 

relied to base  conviction.  

 

47. Admittedly, all the prosecution  witnesses particularly, PW1, 3, 4, 6, 7, 8 

and  9 are found to be indirect witnesses of the occurrence. The evidence of PW2, 

who is sole victim child of the alleged occurrence, is found direct. On perusal of the 

evidence of witnesses of the prosecution, it shows that PW1 and 3 are the parents 

of the victim girl; PW2. There is no dispute that the occurrence took place in 

absence of the parents of PW2 in the house. It is not challenged that the accused 

is a neighbour of PW2 and known to each other prior to the occurrence. 

Undisputed medical evidence shows that there was no penetration of private part 

of PW2 but there was redness with swelling on her private part at the time of 

examination. Apparently, the medical examination was conducted on same day of 

occurrence. There was hardly delay of few hours only.  

 

48. The evidence of PW1,  who is the father of PW2, is not an eyewitness of the 

occurrence. He came to know about of the occurrence after return to home and 

reported by his wife (PW3). Immediately after knowing the occurrence, PW1 

reported to the police by his ejahar vide Ext.1. In this regard, I.O. stated that he 

recorded the statement of the victim and others before filing the ejahar. There is 

no proof of any G.D. Entry, which was lodged before leaving for place of 

occurrence. Thus, from the evidence of I.O., it makes clear that the investigation 

was started before filing of ejahar and on the basis of G.D. entry at the police 

station. But in absence of relevant G.D. entry in this case, the ejahar so filed by 

PW1 can be treated as first information report of the case even though I.O. started 

the investigation on verbal information of the offence, which is cognizable. Further, 

the defence raised certain defects in the investigation as appears from the cross-

examination of I.O.  
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49. In AIR 2002 SC 1051 Allarakha K. Mansuri vs. State of Gujarat, it 

was held that defective investigation by itself cannot be made a ground for 

acquitting the accused.  

 

50. Having guided by the above law, there is no need for discussion of the 

evidence in respect of defective investigation as raised by the defence as it cannot 

give any benefit to the accused. Apparently, the evidence of PW2 is direct while 

other witnesses of the prosecution are found reported witnesses of the occurrence. 

So far as the injury sustained by the accused, it is admitted fact as it appears from 

the evidence on record that he sustained injuries on his person by inflicting himself. 

Hence, there is no need for further deliberation on this topic. Coming to the 

evidence of PW2, it appears that the accused put his finger into her vagina, leading 

to cause redness and swelling etc. No such material found in respect of intent of 

the accused to commit any sexual act upon PW2. The said evidence of PW2 is 

corroborated by PW3, who is her mother. Thus, a child of such tender age only can 

disclose the matter to her mother, which PW2 did accordingly. Hence, no suspicion 

can be drawn against the version of PW2 till then. But from the cross-examination, 

it appears that PW2 admitted that she was tutored by PW1 and 2 as well as, police 

personnel. It can not be denied that due to such tender age, the parents of PW2 

would not hesitate to teach her some point of the occurrence while going to record 

her version. At the same time, a view comes that such tuition of PW2 by adults 

would be such nature that which is not of the fact.  Thus, two views come in front 

which goes against the accused that due to tender age, adults tutored the child to 

present herself in the court while recording her statement, which does not include 

the facts of the occurrence. Other view is that PW2 is completely tutored by the 

adult persons to tender evidence in order to convict the accused, which goes in 

favour of the accused. Such evidence of child witness is not at all safe to rely upon. 

While following the law of  Harbeer Singh case (supra), the above view favouring 

the accused is adopted.  Accordingly, PW2 is found to be tutored by other adult 

witnesses, which is not safe to rely upon. As such, there is doubt if the accused 

committed such act as alleged by the prosecution. Hence, the accused is given 

benefit of doubt.  
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51. Under the above facts and circumstances of the case, the prosecution has 

failed to prove its case against the accused beyond all reasonable doubt. 

Accordingly, the accused is held not guilty u/s. 6 of POCSO Act and as such, he is 

acquitted and set at liberty. He may submit bail bond u/s. 437-A CrPC. Forward a 

copy of judgment to the District Magistrate, Tinsukia immediately u/s. 465 CrPC.  

 

52. Before parting with the case, this court recommends for payment of 

adequate compensation to the victim girl u/s. 357 CrPC and as per Assam Victims 

Compensation Scheme by DLSA, Tinsukia. Inform the Secretary, DLSA, Tinsukia for 

doing the needful accordingly.  

 

53. Given under the hand and seal of this Court on this the 21st day of 

December, 2020. 

  

Dictated & corrected by : 

 

 

 
            (C. Das)   
      Special Judge             Special Judge 
         Tinsukia                             Tinsukia 
 
 
 
Transcribed by : 
M. E. Rao, Stenographer-I 
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A   P   P   E   N   D   I   X 

 

 PROSECUTION WITNESSES: 

 

1. PW1  - Sri Satyam Tanti………Informant 

2. PW2  - Ms. X (victim girl) 

3. PW3  - Smti Kanchi Tanti 

4. PW4  - Sri Ghanashyam Tanti 

5. PW5  - Dr. Ashma Zekia Hussain Ghaznavi…….M.O. 

6. PW6 - Smti Manisha Tanti 

7. PW7 - Sri Madhusudhan Tanti  

8. PW8 - Smti Jolani Bhumij 

9. PW9 - Sri Pratap Tanti 

10. PW10 - Sri Jitumoni Baishya…………………..I.O. 

 

DEFENCE WITNESSES: 

 Nil 

   

PROSECUTION EXHIBITS: 

 

1.   Ext.1 - Ejahar 

2.  Ext.2  - Medical report 

3.   Ext.3 - Sketch map 

4.    Ext.4 - Charge-sheet 

  

 MATERIAL EXIHIBITS: 

1. M. Ext.1 -    Birth certificate of the victim girl 

2. M.Ext.2 - Copy of statement of the victim u/s.164 CrPC. 

 

 

Special Judge 
            Tinsukia 
 
 


