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IN THE COURT OF SPECIAL JUDGE : : : : : : : : : : : : : : :  TINSUKIA 

 

District:  Tinsukia 

 

Present:  Sri C. Das, 

      Judge, Special Court, 

      Tinsukia 

 

JUDGMENT IN POCSO CASE NO.11(CH) of  2019 

u/s. 10 of POCSO Act 

 

The State of Assam………………………………………………..Complainant 

- Versus -  

Sri Madhab Gogoi, 

S/o Late Labheswar Gogoi, 

R/o Uday Nagar, Chapakhowa, 

P.S. Sadiya, 

District: Tinsukia (Assam)…………………………………........Accused 

 

Appearance : 

For the State:   Mr. B. L. Agarwal, Special Public Prosecutor, Tinsukia 

For the Accused:  Mrs. D. Gogoi, Advocate. 

 

Date of recording evidence : 30.7.19, 28.8.19, 23.9.19, 21.10.19, 15.11.19 

Date of Argument              : 26.11.2020 

Date of Judgment             : 10.12.2020 

 

J     U     D     G     M     E     N     T 

 

1. The case of the prosecution briefly, is that on 9.4.19, the complainant 

Md. Oli Ali lodged an FIR before the Officer In-charge of Sadiya police station, 

alleging inter-alias that on 8.4.19 at about 9 a.m., his 11 years old daughter 

was subjected to sexual harassment by the accused, who is an Assistant 
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Teacher of Chapakhowa Town Nijorapara Primary School by calling her to the 

office of the school, where his daughter was a student, studying in Class-V.  

 

2. Having received the said FIR, the police registered the Sadiya P.S. 

Case No.53/2019 and started the process of investigation. During the 

investigation, the I.O. visited the place of occurrence, drew its sketch map, 

recorded the statement of witnesses including the victim girl. The victim girl 

was  sent for medical examination and she was  also  sent for recording her 

statement u/s. 164 CrPC.  The I.O. collected the statement of the victim girl 

recorded u/s. 164 CrPC and arrested the accused. The birth certificate of 

the victim girl was seized by I.O. At the end of the investigation, I.O. having 

found a prima-facie case well established, submitted the charge-sheet against 

the accused to face trial in the court.  

 

3. The accused when appeared in the court was furnished with the copy 

of the case immediately. After hearing both parties and going through 

materials on record, the charge u/s. 10 of Protection of Children from 

Sexual Offences Act (in short; the POCSO Act) was framed against the 

accused. The charge was read over and explained to the accused, who 

pleaded not guilty and claimed to be tried.  

 

4. During the trial, the prosecution examined eleven (11) witnesses 

including I.O. and M.O. to support its case, while defence examined none. 

The plea of the accused in his statement recorded u/s. 313 CrPC. was total 

denial. He declined to adduce any evidence. Thereafter, the argument of the 

parties was heard at length and the evidence on record was perused 

carefully.  

 

5. POINT FOR DETERMINATION: 

 

 The only point for determination in this case is as to whether on 

8.4.19 at Chapakhowa Town Nijorapara Primary School at about 9 a.m., 
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under Sadiya police station, the accused touched the breasts of the victim girl 

with sexual intent ? 

 

6. DECISION AND REASON THEREFORE : 

 

 It appears from the record that the prosecution examined the 

complainant Md. Oli Ali as PW1. There is no dispute that he is the natural 

father of the victim girl. He deposed in the court inter-alias that his victim 

daughter was studying in Class-V, where the accused was a teacher. The 

victim daughter is about 11 years old. The original birth certificate of the 

victim girl was lost during NRC verification process and he brought photocopy 

of the same, which is MR Ext.1. As per MR Ext.1, the date of birth of the 

victim girl is 22.2.2008. The occurrence took place about 3 months back. On 

next day of incident, when his victim daughter did not go to her school, he 

asked the reason. On the previous day, the victim girl went to school, but she 

came back lately as it was an examination day going on in her school. 

Therefore, the teacher asked her to come to the office room. The teacher 

gave her examination scrolls and when the victim girl came out of the office 

room, the teacher embraced her. Hence, he lodged the ejahar vide Ext.1 with 

his signature. His ejahar was written by a person outside the court. The 

police recorded his statement. The victim girl was sent to doctor for medical 

examination. She was also, sent for recording her statement u/s.164 CrPC.  

 

7. In the cross-examination, PW1 stated further that the ejahar was 

written as per his version. The contents of the ejahar is based on what he 

heard from his victim daughter. It was written that the incident took place at 

about 9 a.m. His victim daughter did not tell him anything about the fact on 

the date of occurrence. His elder daughter also, did not tell him anything 

about the fact on the day of occurrence. He did not know the number of 

teachers and staff in the school where his victim daughter was studied. Last 

year, his victim daughter failed to get admission at No.2 Chapakhowa L.P. 

school and therefore, she took admission at the present school. The school of 

the victim daughter was at a distance of about 5 minutes walk from his 
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house. He denied the fact that he did not state before police that on the day 

of occurrence, while his victim daughter was coming out of the school office 

room, the accused had embraced her. He stated that it is true that on the 

day of occurrence, his daughter arrived at the school one hour late for her 

examination and for that matter, the accused rebuked her. He denied that 

since the accused had rebuked his daughter for late coming, he filed false 

case against the accused. He denied that the birth certificate of his daughter 

vide MR Ext.1 is a manufactured document. He failed to file original of the 

same. He denied the suggestion that on the day of occurrence, since his 

daughter sat in the examination one hour late and therefore, she had 

apprehended that she would fail in the examination and that is the reason 

why on the next day morning, she did not want to go to appear in the next 

examination. Apparently, PW1 filed the ejahar on the basis of version given 

by his victim girl and he proved the ejahar vide Ext.1 and produced the birth 

certificate vide MR Ext.1 of the victim girl to confirm her age at the relevant 

time.  

 

8. PW2 Smti Alkima Begum is the wife of PW1 and mother of the victim 

girl. She stated inter-alias that one day, while she prepared the victim girl to 

send her to school, the victim girl was not interested to go to school. She 

asked PW1 to talk with the victim girl to know the reason. The victim girl told 

PW1 that on the previous day, the accused had embraced her and also, 

touched the breasts of the victim girl and therefore, the victim girl was scared 

to go to school. Hence, PW1 filed the case against the accused.  

 

9. PW2 in her cross-examination stated that she did not remember in 

which year the victim daughter was born. Whenever, the victim daughter falls 

ill or faces any problem, the victim daughter always informed her 

immediately. On the day of occurrence, the victim daughter went to school at 

about 8 a.m. The school is situated at a distance of about 15/20 minutes walk 

from her house. On the day of occurrence, after return from the school, the 

victim daughter did not tell her anything neither her elder daughter told as 

well. On the day of occurrence, the examination of the victim daughter 
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started at about 7 a.m. and  her victim daughter went to school one hour 

late. Last year, her victim daughter did not get admission at No.2 

Chapakhowa L.P. school and thereafter, she was admitted at the present 

school. Her victim daughter did not like to study. She denied the fact that 

since her daughter was not interested in study, she did not want to appear in 

the examination on next day of occurrence. She denied the suggestion that 

the accused never misbehaved with the victim daughter. Apparently, PW2 

corroborated the version of PW1.  

 

10. The evidence of PW3 (name is withheld), who is the sole victim of the 

alleged occurrence, is important for the prosecution case. There is no dispute 

over the fact that she is the daughter of PW1 and 2 and a student of the 

school, where the accused is a teacher. PW3 stated inter-alias that the 

occurrence took place on one day of examination in her school. The 

examination was to start at 7 a.m. and she reached the school at 8 a.m. The 

accused asked her to take her examination scrolls from the office room and 

accordingly, she went to office room of the school, where the accused 

suddenly, embraced her and pressed her breasts. On that day, she appeared 

in the examination, but she could not write in the examination properly. After 

the examination, she returned to her home and told about the incident to her 

elder sister Ms. Jasmin Begum. She did not tell about the incident to her 

parents. On next day, she was not interested to go to school as because she 

was scared, but her parents forced her to go to school. Then she had to tell 

her parents about the facts of the matter. After that, her father had lodged 

an ejahar before the police, who came to her house. Her statement was 

recorded. The police sent her for medical examination and to the court for 

recording her statement u/s. 164 CrPC., vide Ext.2 with her signatures 

thereon.  

 

11. In the cross-examination, PW3 stated further that on the day of 

occurrence, when she arrived at the school, the accused was present at the 

class room. There was an Anganbadi Center at her school where one 

Anganbadi worker and a helper worked. She stated to her sister, to the police 
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and her statement u/s. 164 CrPC that the occurrence took place at about 8 

a.m. Whenever anything happened to her, she always tells her father about 

those things. She does not tell her mother. On the day of occurrence, her 

father had returned to home lately at night and therefore, she did not tell him 

anything. On next day morning, she did not tell her father about the incident. 

Thus, the evidence of PW3 is corroborated by the version of PW1 and 2.  

 

12. Further, PW4 Smti Rohena Begum is found as a relative of PW1. She 

stated inter-alias that on the fateful day, her brother PW1 told her that the 

victim girl was misbehaved by the accused in the school. Thereafter, she 

accompanied PW1 to the police station, where PW1 lodged the ejahar.  

 

13. In the cross-examination, PW4 stated further that she went to the 

police station with PW1 in order to hand over the birth certificate of PW3 to 

the police. It appears from the evidence of PW4 that she was reported 

witness of the occurrence.  

 

14. PW5 Md. Mustafa Ali deposed inter-alias that the occurrence took 

place about five months back. He was called to the police station. PW1 

submitted the birth certificate of the victim girl to the police, which was 

seized by the police vide Ext.3 with his signature. So, PW5 proved the seizure 

of birth certificate of the victim girl.  

 

15. PW6 Smti Manjumoni Gogoi is a teacher of the same school, where 

the accused is also, a teacher. She stated that she did not know anything 

about the incident. But the on the fateful day, there was hulla in her school. 

On that day, some people came to the school and searched for the accused. 

On that day, the accused was on NRC duty. So, he was absent in the school.  

 

16. In the cross-examination, PW6 stated that on the fateful day, she was 

present in the school. On that day, at about 8 a.m., school examination was 

held.  Apparently, PW6 could not give anything in support of the prosecution 

case, but her evidence discloses of hulla in the school.  
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17. PW7 Smti Rupanjali Borgohain is another colleague of the accused, 

who was working in same school. To her knowledge, the incident took place 

on the fateful day. On next day of the incident, the family members of the 

informant came to the school and they created hulla in the school on the 

ground that the accused molested the victim girl. On that day, the accused 

was away on NRC duty. Similar to PW6, it is also, evidence of PW7 about 

hulla in the school on next day of the incident. However, PW6 and 7 

confirmed that the accused was absent on next day of the incident.  

 

18. PW8 Smti Rehena Begum stated that on the next day of the 

occurrence, the elder sister of the victim girl called her to their house. When 

she reached there, the father of the victim girl told her that the victim girl 

was not interested to go school for attending examination and therefore, he 

gave a slap on her face. Then the victim girl told PW1 that on the previous 

day, the accused embraced her and also, touched her cheeks. Thereafter, 

she went to the school in order to seek an explanation from the accused. But 

she could not find the accused in the school as because he had gone to 

attend NRC duty. Hence, the father of the victim girl lodged the ejahar before 

police. Thus, the evidence of PW8 does not lend corroboration to the versions 

of PW1 as well as, PW2 and 3.  

 

19. PW9 Md. Imtiaz Ali deposed in the court that on next day of the 

occurrence, when he returned to his home, his wife told him that the accused 

had touched the victim girl. Thereafter, he went to the police station with the 

informant. The police seized the birth certificate of the victim girl in his 

presence vide Ext.3 with his signature. Apparently, PW9 is a reported witness 

of the occurrence.  

 

20. PW10 Smti Inu Deori is another teacher of the same school of the 

accused and deposed inter-alias that on next day of the occurrence, the 

guardian of the victim girl along with some other persons came to the school 

and they created a chaos in the school. The victim girl told her that on the 
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fateful day, the accused had beaten the victim girl with his hands on her 

back. At that time, the accused was not present in the school as he was busy 

in NRC duty. Thus, the evidence of PW10 contradicts the version of PW3 with 

her parents.  

 

21. PW11 Smti Biswamika Gogoi is another colleague of the accused from 

his school. She deposed that on next day of the occurrence, the guardian of 

the victim girl along with some persons came to the school and created a 

chaos. They were complaining that the accused had given bad eyes to the 

victim girl. On that day, the accused was absent in the school as because he 

was on NRC duty. The victim girl also, came to the school on that day. She 

wanted to know from the victim girl about what was happened to her, but 

the victim girl did not tell her anything. According to PW11, on the fateful 

day, she was in her school while the accused was also, present in the school. 

The accused was taking examination in class-V. The victim girl was also, a 

student of Class-V. That day, she saw the victim girl present in the school. 

She never saw any incident between the victim girl and the accused. 

Apparently, PW11 also, contradicts the claim of the victim girl with her 

parents.  

 

22. From the above evidence of the prosecution witnesses, it appears that 

the victim (PW3) was a student of Class-V in the school, where the accused 

was a teacher at the relevant time of occurrence. According to PW1 who was 

the father, PW3 was 11 years old at the time of occurrence. He also, 

produced the birth certificate of PW3 vide MR Ext.1. As per MR Ext.1, the 

date of birth of  PW3 was 22.2.2008. The occurrence took place on 8.4.2019. 

There is no dispute over MR Ext.1 and date of birth of PW3. If this is so, the 

victim(PW3) was 11 years old at the time of occurrence and as such, she was 

a child within the meaning u/s. 2(d) of POCSO Act. Hence, the provisions 

under POCSO Act attracts against the accused.  

 

23. It appears that the accused is implicated u/s. 10 of POCSO Act in 

this case. The offence u/s. 10 of POCSO Act is defined u/s. 9 of Act as 
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“aggravated sexual assault”. The Sub-section (m) of section 9 of Act 

provided that whoever commits sexual assault on a child below twelve years. 

PW3 being below 12 years, and therefore, the above provisions under Sub-

section (m) of Section 9 of POCSO Act comes against the accused. It is 

alleged by the prosecution that the accused only touched the body of the 

victim girl or molested her. The offence of sexual assault is defined u/s. 7 of 

Act that whoever, with sexual intent touches the vagina, penis, anus or 

breast of the child or makes the child touch the vagina, penis, anus or breast 

of such person or any other person, or does any other act with sexual intent 

which involves physical contact without penetration is said to commit sexual 

assault.  

 

24. The Section 2(b) of POCSO Act provided that “aggravated sexual 

assault” has the same meaning as assigned to it in Section 9. Thus, if the 

offence of sexual assault u/s. 7 of POCSO Act is committed against any 

child who is below 12 years, it can be said as 'aggravated sexual assault' as 

provided u/s. 9(m) of POCSO Act which is punishable u/s. 10 of Act.  

 

25. Learned Special Public Prosecutor argued inter-alias that the sole 

evidence of the victim girl who is a child, can be relied upon to record a 

conviction order against the accused due to nature of offence. Moreover, 

other prosecution witnesses lend support to the version of victim girl, which 

makes it clear that the accused committed aggravated sexual assault upon 

the victim girl with his sexual intent. Therefore, the accused is liable for 

punishment as per law.  

 

26. Opposing the above submissions, learned counsel for the accused 

submitted that except the parents of the victim girl, no other witnesses of the 

prosecution consistently corroborated the version of the victim girl. PW1 and 

2 are the parents, who may corroborate the claim of the victim girl as they 

are interested witnesses of the occurrence. But other prosecution 

independent witnesses do not lend any support to the version of the victim 

girl and therefore, the version of the victim girl cannot be relied as true 
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version of the occurrence under the law. He submitted further that over all 

view of the evidence of the prosecution witnesses, is totally contradictory to 

each other which tenders unreliable and not trustworthy. Therefore, in view 

of above, the accused is entitled to be acquitted from the charge of alleged 

offence, she maintained.  

 

27. On perusal of the evidence on record, it appears that PW3 stated that 

the accused suddenly, embraced her and pressed her breasts inside the office 

of her school. PW1 also, corroborates the claim of PW3 that the accused 

embraced her in the office room. PW1 omitted to say that the accused 

touched the breasts of PW3. In the Ext.1, it is the version of PW1 that the 

accused with intent to commit rape, called PW3 to the office room of the 

school and harassed her and thereafter, fled away. Apparently, PW1 

aggregated his version in respect of the occurrence in Ext.1. Nothing of 

above in Ext.1 has been asserted by PW1 in oral evidence tendered in court. 

Further, PW2 the mother of PW3, supports the evidence of PW3 that the 

accused embraced her and touched her breasts. Since  all PW1, 2 and 3 are 

from same family, there is need for looking into versions of independent 

prosecution witnesses to assess its authenticity. PW4 was a reported witness 

of occurrence and only stated about misbehaviour of the accused to PW3. No 

other details of occurrence is given by PW4. The nature of evidence of PW4 is 

indirect and as such, her evidence does not come to help the prosecution.  

 

28. PW5 is seizure witness of Ext.3. He proved Ext.3 as per law. There is 

nothing to disbelieve his version. The version of PW6 is only about chaos 

created by the family members of PW3 at her school on next day of 

occurrence when the accused was absent in the school. So her evidence does 

not of any assistance of PW1. Further, if the evidence of PW7 is carefully 

perused, it shows that the family members of PW3 created hue and cry in the 

school on next day of occurrence on the allegation of molestation of PW3 by 

the accused. Her evidence is indirect and so reliance cannot be given on the 

version of PW7.  
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29. It appears that PW8 gave a different version of the occurrence.  Her 

version discloses that PW1 reported her that PW3 told PW1 that the accused 

embraced PW3 with touching of her cheeks as well. No version came from 

PW1 that the accused touched breasts of PW3. Thus, it makes doubtful over 

the version of PW1. PW9 tendered her evidence that he was reported by his 

wife that the accused touched PW3. He however, proved the seizure vide 

Ext.3.  Since PW9 is purely reported witness and indirect, his version does not 

come to assist the prosecution to prove the facts of the case. PW10 being 

another teacher, gave the version which is discrepant to the story of 

prosecution. Her evidence shows that the accused had beaten PW3 with 

hands on her back as told to her by PW3 herself. Therefore, the evidence of 

PW10 creates doubt over credibility of the version of PW3. Similarly, the 

testimony of PW11 shows that on her enquiry, PW3 did not disclose anything 

of the occurrence on next day of occurrence when PW1 and other created 

hue and cry in the school. If such serious incident took place, PW3 ought to 

have disclosed the same to PW11 at that time. Her silence creates doubt on 

the credibility of version of PW3.  

 

30. Admittedly, the prosecution did not examine the medical officer and 

investigating officer of the case. Due to nature of occurrence, it is found that 

evidence or support of medical officer is not much of importance. But the 

evidence of investigating officer is necessary to prove the seizure vide Ext.3. 

The evidence of PW5 and 9 cannot prove the Ext.3 without support of the 

investigating officer. Thus, the seizure of MR Ext.1 is not proved as per law, 

but the age of PW3 is accepted as 11 years on the version of her father 

(PW1), who is natural guardian of her and knew well about her age better 

than anybody.  

 

31. It appears after going through and scrutiny of the evidence of the 

prosecution witnesses that there are two sets of witnesses of the occurrence 

who gave two different versions about the occurrence. One set being PW1, 2, 

3 and 7 being from same family and interested persons, lend support to the 

prosecution story while other set consisting of PW8, 10 and 11 does not 
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support the prosecution case. It is well settled law that in case of sexual 

offence, the sole testimony of the victim is sufficient to record an order of 

conviction against the accused if such evidence is wholly reliable. In this 

connection, similarly, Hon'ble Supreme Court held in Santosh Moolya vs. 

State of Karnataka (2010) 5 SCC 445 that in case of rape particularly if 

the victims are illiterate and uneducated, their statements have to be 

accepted in toto  without further corroboration. Their oral testimony 

which  is found to be  cogent, reliable, convincing and trustworthy has to be 

accepted. 

 

32. In the present case in hand, the nature of occurrence is similar to 

sexual offence in nature to a child and as such, in view above decision, the 

sole testimony of PW3 can be placed reliance to record a conviction. In case 

of appreciation of testimony of a child, it was held in Suryanarayan vs. 

State of Karnataka (2001) 9 SCC 129 that the evidence of the child 

witness cannot be  rejected per se, but the court, as a rule of prudence, is 

required to consider  such evidence with close scrutiny and only on being 

convinced about the  quality of the statements and its reliability, base 

conviction by accepting the statement of the child witness.  

 

33. It is found that PW3 is a child witness and in view of above law, it is 

necessary to scrutiny her evidence. Since the occurrence took place in the 

school, it is safe to seek corroboration from other witnesses present in the 

school. The evidence of PW3 is found discrepant on different version to other 

witnesses. It appears that difference in testimony comes from witnesses who 

are not related to PW3 although her relatives corroborate her testimony. In 

case of two sets of views comes from two sets of witnesses for same 

occurrence, it was held in (1998) 5 SCC 412 Sambasivan vs. State of 

Kerala, that where two reasonable views are possible, the one in favour of 

acquittal would stand.  

 

34. In the instant case, since two views comes from two sets of 

witnesses, which admittedly, one set being PW1, 2 and 7 corroborates the 
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child victim witness while other prosecution witnesses particularly, PW8, 10 

and 11 lends no support to PW3, the view comes from the evidence of PW8, 

10 and 11 is accepted as it favours the accused. Thus, in the light of above 

anomaly appears in the evidence of PW3, it creates doubt over her version 

and as such, her evidence is found to be not wholly reliable and trustworthy. 

Therefore, the accused cannot be implicated in offence as provided u/s. 10 

of POCSO Act.  

 

35. Under the above facts and circumstances of the prosecution case, it is 

found that the prosecution has failed to prove its case against the accused 

beyond all reasonable doubt. Accordingly, the accused is held not guilty u/s. 

10 of POCSO Act and he is acquitted and set at liberty. His bail bond shall 

however remain in force u/s. 437-A CrPC. The seized article shall be 

returned to its owner as claimed in due course of time. Forward a copy of 

judgment to the District Magistrate, Tinsukia u/s. 365 CrPC., immediately. 

This court recommends payment of compensation to the victim girl u/s. 357 

CrPC and Assam Victim Compensation Scheme by DLSA, Tinsukia. Inform the 

Secretary, DLSA, Tinsukia accordingly.  

 

36. Given under the hand and seal of this court on this 10th day of 

December, 2020.  

 

Dictated and corrected by : 

 

 

           (C. Das) 
     Special Judge      Special Judge 
        Tinsukia                     Tinsukia 
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A   N   N   E   X   U   R   E : 

 

Prosecution witnesses : 

1. PW1 ….... Md. Oli Ali………….Informant  

2. PW2 ….... Smti Alkima Begum 

3. PW3 ….... Victim girl (name withheld) 

4. PW4 ….... Smti Rohena Begum 

5. PW5 ….... Md. Mustafa Ali  

6. PW6 ….... Smti Manjumoni Gogoi  

7. PW7 ….... Smti Rupanjali Borgohain  

8. PW8 ….... Smti Rehena Begum  

9. PW9 ….... Md. Imtiaz Ali  

10. PW10 ….. Smti Inu Deori  

11. PW11 ….. Smti Biswamika Gogoi  

 

Defence witnesses: 

Nil   

 

Documents exhibited by prosecution: 

1. Ext.1 ….... Ejahar 

2. Ext.2 ….... Statement of victim u/s. 164 CrPC 

3. Ext.3 ….... Seizure list  

 

Material Exhibits: 

1. MR Ext.1 ….. Birth certificate of victim girl  

 

Defence exhibits: 

Nil 

 

 

        Special Judge 
            Tinsukia 
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