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IN THE COURT OF THE SPECIAL JUDGE :: ::  :: TINSUKIA 

District:  Tinsukia 

Present: Sri C. Das,  
  Special Judge,  
  Tinsukia 

 

  POCSO Case No. 13 (T) of 2019 
          U/s.6 of the POCSO Act 

 

The State of Assam ...............................................Complainant 

- Versus   -  

Sri Montu Bhuyan,  

S/o  Sri Dinesh Bhuyan, 

R/o Samdang T.E., Mesaijan Line No.36, 

P.S.  Doomdooma, 

District: Tinsukia (Assam)…......................................Accused 

 

 Appearance:  

Sri B.L. Agarwal, Spl. Public Prosecutor....................For the State 

Sri M.K. Singh, Advocate….....................................For the accused 

 

         Date of Evidence :  25.9.19, 6.11.19, 15.2.20 

  Date of Argument:   26.11.2020 

  Date of Judgment:   09.12.2020 
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    J   U   D   G   M   E   N   T 

      PROSECUTION CASE 

 

1.  On 17.05.2019, the complainant Smti Geeta Bhuyan had 

lodged an ejahar before Officer In-charge of Doomdooma Police 

Station, alleging inter-alias that on 15.05.2019 at about 10.30 am, 

while her 13 year old daughter/victim (name withheld) was alone in the 

house, her father/accused forcefully committed rape upon her and 

thereafter, threatened the victim girl with dire consequences, if she 

discloses the matter to anyone.  

2.  Accordingly, the police registered the Doomdooma P.S. Case 

No.137/2019 and started the investigation. During the period of 

investigation, I.O. visited the place of occurrence, drew its sketch map, 

the victim girl was produced before a Magistrate for recording her 

statement u/s. 164 Cr.P.C., where she  stated before the Magistrate 

that the accused, by showing a dao, committed rape upon her for two 

times. The victim further stated before the Magistrate that after the 

incident, she rushed to her grandmother by shouting and went to the 

tea garden to call her mother. Thereafter, on the next day, the accused 

left his home.  

3. The victim girl was also, sent for medical examination. The 

Doctor's report of the victim girl goes like this:-  

 “Well oriented in time and space. No physical injury seen,  either 

on her person or on her genitals. Swab and smear taken from vagina, 

mouth and anus and sent for microscopic examination for sperm. The 

result does not show  any spermatozoa. As per radiological examination, 

the age of the victim is 15 to 17 years.” 
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4.  On conclusion of investigation and on the basis of materials, the 

police filed the charge-sheet against the accused Montu Bhuyan, u/s. 

376 of I.P.C. and u/s.4 of the POCSO Act. On his appearance before 

this court, the relevant copy of the case was furnished to him 

immediately. After hearing the parties, the charge u/s. 6 of Protection 

of Children from Sexual Offences Act (in short; the POCSO Act) was 

framed against the accused. On being read over the said charge, the 

accused pleaded not guilty and claimed to stand the trial. 

5. In the trial, the prosecution examined as many as six witnesses, 

including I.O. in support of its case. The case of defence is total denial 

and false implication as it appears from the statement of the accused 

recorded u/s. 313 CrPC. The accused however, declined to adduce any 

defence evidence. The argument of the parties was heard at length.  

6.   POINT FOR DETERMINATION 

The only point for determination in this case is as to whether 

the accused Montu Bhuyan on 15.05.2019, at Samdang T.E., Mesaijan 

No.36 Line, under Doomdooma police station, committed penetrative 

sexual assault upon his daughter/ victim girl ? 

7.  DECISION AND REASONS THEREOF 

 As it appears from above that in order to prove the case against 

the accused person, the prosecution side has examined as many as six 

witnesses, including the Doctor, who examined the victim girl during 

the period of investigation and the Police Investigating Officer.  

8. The Dr. Ashma Z H Ghaznavi (PW1), who examined the victim 

girl at the time of investigation, has proved her medical report as Ext. 

1, along with radiological report with X-ray plates as Ext.2 and 

laboratory report as Ext.3. The evidence of PW1 is needless to 

reproduce herein again. The defence side declined to cross-examine 

this witness.  
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9.  PW2 Smti Geeta Bhuyan, who is the informant of the case as 

well as, the mother of the victim girl. PW2 produced the birth 

certificate of the victim girl on the day of recording her evidence vide 

M.R. Ext.1. According to which, her victim daughter was born on 

15.02.2006. She stated further in her evidence that she has not seen 

the occurrence, but on the day of occurrence, while she was working in 

the tea garden at about 10 a.m., her victim/daughter came before her 

crying and told that her father had committed rape upon her. PW2 

stated that she immediately returned to her home and questioned her 

husband/accused, but he denied the fact. Thereafter, she called the 

line chowkidar Jemuel and he in turn, called the VDP Dhruba. At that 

time, the accused ran away from home. Thereafter, she went to the 

police station and lodged the ejahar against her husband/accused. The 

police came to her house and recorded her statement with the victim/ 

daughter. 

10.  During cross-examination, PW2 stated that on the day of 

occurrence, her elder son and younger daughter went to school. The 

victim never attended any school. She stated that her husband/ 

accused never gave her any money for household purpose, rather he 

spent his earnings in liquor. PW2 further, stated that after the 

occurrence, when she interrogated the accused, he tried to attack her 

and her daughter with a dao and he was drunk at that time. When the 

VDP personnel came to their house, the accused ran away. On that 

day, along with VDP Dhruba, about 12/13 other VDP personnel came to 

her house. Prior to the incident, the accused never committed any such 

act upon her victim daughter. Apparently, PW2 lodged the FIR but 

failed to prove it. The defence did not raise any controversy over M.R. 

Ext.1, which is the birth certificate of the victim girl.  

11.  PW3 is the victim herself. Her name is withheld due to bar of 

law. She lends support the prosecution case, by stating inter-alias that 

at the time of occurrence, at about 10 a.m., when there was no one 
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else present in the house except herself and her father/accused, her 

father/accused committed rape upon her two times. The accused 

removed her pants and raised her frock and then committed rape upon 

her. She  stated that the accused also, removed his pants before 

committing the said act. Her father threatened her of dire 

consequences, if she tells about the matter to anyone else. After the 

incident, she immediately, went to the tea garden and informed her 

mother. Hearing the incident, her mother (PW2) returned to home and 

questioned the accused, but the accused became angry and tried to 

beat her and PW2. The accused denied his involvement in the said 

incident. Thereafter, the accused/ father went out of the house. PW2 

called the line chowkidar Jemual and VDP personnel. Her mother filed 

the case before the police station. Accordingly, the police sent her for 

medical examination and to the court for recording her statement u/s. 

164 CrPC where she put her thump impression. PW3 further stated 

that her elder brother and youngest brother go to school, but she does 

not, as she often falls ill.  

12.  PW3 was cross-examined by the defence where she stated that 

her mother  filed the ejahar on next day of occurrence. Her father does 

not work and stays in the house and on the day of occurrence, her 

father had beaten her. PW3 stated that her mother told her that she 

would not keep her father in the house, as because he did not earn 

money. Therefore, PW2 filed the case against the accused. She stated 

that when her father beat her, she sustained injuries all over body, but 

when police came to their house, she did not show the injuries; nor did 

she give her wearing apparels. She did not show the actual place of 

occurrence to the police. She was tutored by the line Chowkidar and 

the VDP personnel and accordingly, she gave her statement.  

13.  PW4 is Sri Luhit Bhuyan, who is the brother of the accused.  He 

has stated in his evidence that on the day of occurrence, at about 12 

noon, he came to his home on tiffin break. Then PW3 came to his 
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house and told him that her father had committed rape upon her. He 

immediately informed the matter to VDP. He stated that he could not 

ask his brother/ accused about the occurrence, as because he had 

already run away from home.  

14.  During cross examination, PW4 stated that the accused  is an 

unemployed person and remained under drunken state all the days and 

as such, his wife (PW2) disliked him. PW4 stated that when he saw the 

victim girl, her wearing apparels were in proper shape. Police did not 

record his statement. 

15.  PW5 is Sri Dhruba Patra, who is the Secretary of VDP. He 

stated in his evidence that Ajay Nag, the line Chowkidar of Line No.36, 

informed him that the accused had committed rape upon his own 

daughter. Thereafter, he went to the house of the accused, but he 

could not find him. He found the atmosphere there was hot. He asked 

the victim girl about the occurrence, who told him that her father had 

committed rape upon her. Since law and order situated was not good, 

he immediately, informed the matter to the police. In fact, he led a 

group of persons to the police station to inform about the occurrence.  

16.  During cross-examination, PW5 was suggested by the defence 

that Ajay Nag, the line Chowkidar of Line No.36 informed him that the 

accused had committed rape upon his own daughter was false, which 

he denied. He stated that when he met the victim girl, he found her in 

a good state of health and mind and she was present in her house.  

17.  PW6, examined in this case by the prosecution was the Police 

Investigating Officer Bijoy Narayan Dubey, who spoke about the 

investigation. He stated that on 17.5.2019, he was attached to 

Doomdooma police station and  on that day, PW2 lodged a written 

ejahar at the police station, stating inter-alias that on 15.5.19 at about 

10.30 am., her husband/ accused committed sexual assault upon her 

daughter/victim in her absence in the house. On receipt the said 
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ejahar, Officer In-charge of police station, registered the Doomdooma 

P.S. Case No.137/19 u/s. 376 IPC., r/w Section 4 of POCSO Act 

and entrusted him to investigate the case. He proved the said ejahar 

vide Ext.4 with the signature and endorsement of Officer In-charge/ 

Inspector Sri Moni Mohan Koch, which he knew. During the 

investigation, he examined the complainant and the victim girl at the 

police station. Thereafter, he visited the place of occurrence at Line 

No.36 of Samdang Tea Estate at Mesaijan in the house of the 

complainant. He inspected the place of occurrence and drew its sketch 

map vide Ext.5 with his signature. He recorded the statement of PW4 

and PW5 at the place of occurrence and returned to police station. 

Then he sent the victim girl for medical examination and to record her 

statement in the court. On 19.5.19 he arrested the accused. Thereafter, 

he collected the medical report of the victim girl as well as, copy of 

statement of the victim recorded u/s. 164 CrPC., vide M.R. Ext.1. On 

conclusion of the investigation, he filed the charge-sheet against the 

accused vide Ext.6 with his signature.   

18. During cross-examination, the I.O. stated that he knew that as 

per provisions of POCSO Act, he cannot record the statement of the 

victim girl at the police station but there was a woman police present 

with him. However, he did not mention the name of woman police 

neither he recorded the statement of woman police. Before recording 

the statement, he did not ask any rational question to test her 

competency. The victim girl came to the police station with her mother 

and uncle. Her mother was also, present at the time of recording 

statement of the victim girl u/s. 164 CrPC. The complainant did not 

give him any explanation of delay in lodging the FIR in her statement 

recorded u/s. 161 CrPC. PW5 was a VDP member of the village of the 

complainant. PW5 did not give any report of the incident on the day of 

occurrence to the police.  



8 

 

  

19. Further, I.O. stated that he did not find any material on record 

to substantiate the fact that the victim girl was sexually assaulted.  He 

found that the house of Sabitri Mandal was on the west of place of 

occurrence but he did not examine her. He did not seize the wearing 

apparels of the victim as well as, the accused for forensic test. 

According to I.O., the victim girl did not show the place of occurrence 

and he did not find any incriminating material at the spot. He stated 

that he recorded the statement of the accused, but he admitted the 

allegations of sexual assault upon the victim girl. Even then he did not 

send the accused for recording his confessional statement to the Court. 

He did not make any investigation as to whether there was any quarrel 

took place between the complainant and the accused on the day of 

occurrence.  

20.  On careful perusal and scrutiny of prosecution evidence of 

prosecution witnesses, it is found that the victim girl (PW3) is the only 

eyewitness to the occurrence and she is sole victim of alleged sexual 

offence. PW2, 4 and 5 are reported witnesses of occurrence. PW2 was 

reported by PW3 while other witnesses were reported either by PW2 or 

other sources. It appears that line chowkidar Ajay Nag was not 

examined by the prosecution, but materials on record show that he 

was not an eye-witness or vital witness of the occurrence. He was like 

others, was reported witness and hence, his evidence is not important 

for the prosecution case. Thus, lapse does not weaken the prosecution 

case.  

21. Since the case is proceeded under POCSO Act, it is necessary to 

determine the age, status of the victim girl. PW2 being mother of 

victim (PW3) brought and produced the birth certificate of PW3 vide 

M.R. Ext.1. According to M.R. Ext.1, the date of birth of PW3 is 

15.2.2006. The date of occurrence was 15.5.2019. There is no dispute 

over the contents in M.R. Ext.1. Thus, at the relevant time of 

occurrence, PW3 was only 13 years old, which was below 18 years of 
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age. Hence, PW3 is held as child within the meaning u/s. 2(d) of 

POCSO Act. 

22. Apparently, the evidence of PW3 is corroborated by PW2, 4 and 

5, although these three witnesses were reported witnesses of 

occurrence. The occurrence took place inside the house of the accused 

and as such, it is natural that there is no eye-witness saw the incident. 

Even it appears from the testimony of PW2 and 3 that PW3 was alone 

in the house with her father/ accused, her evidence discloses that at 

the time of occurrence, at about 10 am, when there was no one else 

present in the house except her and her father, her father removed her 

pants and raised her frock and then committed rape upon her for two 

times. Therefore, seeking corroboration of evidence of PW3 by an eye-

witness is not lawful in the eye of law. 

23. Admittedly, PW3 is the sole victim of the occurrence and only 

eye-witness of the same. Hence, the prosecution case rests on her sole 

testimony. It is settled law that in case of sexual offence, sole 

testimony of the victim is sufficient to record a conviction order, but 

such evidence must be wholly reliable and trustworthy to believe. The 

Section 134 of Evidence Act narrated that there is no particular number 

of person or witness is required in any case to proof a fact. In  Binay 

vs. State (1997) 1 SCC 283, it was held that Sec. 134 acknowledged 

the well- recognized maxim, 'Evidence has to be weighted and not 

counted'. 

24. In Prithipal Singh vs. State of Punjab (2012)1 SCC 10, it 

was held by Hon'ble Supreme Court that this court has consistently held 

that as a general rule the court can and may act on the testimony of a single 

witness provided he is wholly reliable. There is no legal impediment in 

convicting a person on the sole testimony of a single witness. That is the logic 

of section 134 of Evidence Act. But if there are doubts about the testimony, 

the court will insist on corroboration. In fact, it is not the number or the 

quantity, but the quality that is material. The time-honoured principle is that 
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evidence has to be weighted and not counted. The test is whether the 

evidence has a ring of truth, is cogent, credible and trustworthy or otherwise. 

The legal system has laid emphasis on value, weight and quality of evidence, 

rather than on quantity, multiplicity or plurality of witnesses. It is therefore, 

open to a competent court to fully and completely rely on a solitary witness 

and record conviction. Conversely, it may acquit the accused in spite of 

testimony of several witnesses if it is not satisfied about the quality of 

evidence.  

25.  In the instant case in hand, the medical evidence fails to 

support the allegation of rape as placed by the prosecution and PW3. 

The medical evidence some times, may not support an allegation of 

rape. Therefore, if it is ignored, the evidence of sole victim (PW3) 

needs to appreciate properly who is a child in the eye of law. In State 

vs Ashok (2000)3 SCC 70, it was held that evidence of a child witness 

must be evaluated carefully as a child may be swayed by what others tell him 

and is an easy prey to tutoring. Wisdom requires that evidence of a child 

witness must find adequate corroboration before it is relied on.  

26. So far as the victim is concerned, it is admitted position that she 

is a child and as such, her evidence ought to be appreciated on the 

basis of above law. There is no dispute that PW3 was alone in the 

house when offence was committed by the accused. Her evidence is 

corroborated by her mother and other witnesses of the prosecution. 

But it is found from her cross-examination that she tendered her 

testimony on the basis of being tutored by line chowkidar, who was 

Ajay Nag and VDP personnel. Thus, it is clear that PW3 being a sole 

child victim, was subjected to tutoring by other witnesses and that is 

why the prosecution did not examine line chowkidar to avoid divulge of 

such tactic adopted against the accused. Interestingly, the medical 

evidence does not lend corroboration to the claim of PW2 and 3. The 

evidence of PW3 shows that she was raped by the accused twice. The 

offence u/s 6. of POCSO Act requires some penetration which would 
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cause injuries. Hence, she ought to get some injuries on to her person, 

but absence of such injuries on the body of PW3 casts doubt over her 

version. In view of above evidence, the credibility of the version of 

PW3 is substantially eroded. The sole testimony of PW3 is neither 

trustworthy nor reliable to believe. Situated above, the accused cannot 

be implicated under offence of penetrative sexual assault upon PW3.  

27. Accordingly, it is held that the prosecution has failed to prove its 

case against the accused  beyond all reasonable doubt. Hence, the 

accused is found not guilty u/s. 6 of POCSO Act and he is therefore, 

acquitted and set at liberty. The victim girl (PW3) is however, entitled 

to get compensation for the offence. Accordingly, this court 

recommends for payment of compensation to the victim girl u/s. 357 

CrPC; r/ w Assam Victims Compensation Scheme; by DLSA, Tinsukia. 

Inform the Secretary, DLSA, Tinsukia for the same.  Forward a copy of 

judgment to District Magistrate, Tinsukia u/s. 365 CrPC.  

28. Given under the hand and seal of this Court on this 9th  day of 

December, 2020.       

Dictated & corrected by me.  

  

                (C. Das) 
       Special Judge          Special Judge           

    Tinsukia     Tinsukia 
        

                    

Transcribed by: 

H. Baruah, Stenographer-II 
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  A   P   P   E   N   D   I   X 

 PROSECUTION WITNESSES: 

1. PW1  -  Dr. Ashma Z H Ghaznavi …..M.O.  

2. PW2  - Smti Geeta Bhuyan……….Informant 

3. PW3  -  The victim girl(name withheld) 

4. PW4  -  Sri Luhit Bhuyan 

5. PW5 -  Sri Dhruba Patra 

6. PW6 - Sri Bijoy Narayan Dubey……….I.O. 

 PROSECUTION EXHIBITS: 

1.      Ext.1 - Medical report 

2.      Ext.2  -  Radiological report with X-ray plates 

3.      Ext.3 -   Laboratory report  

4.      Ext.4 -   Ejahar  

5.      Ext.5 - Sketch map 

6.      Ext.6 - Charge-sheet 

MATERIALS EXHIBITED: 

M.Ext.1- Birth certificate of the victim 

 DEFENCE WITNESS: 

  None.  

      Special Judge 
                   Tinsukia 


