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IN THE COURT OF THE ADDL. SESSIONS  JUDGE-2 (FTC), TINSUKIA 

 
 

District :  Tinsukia 
 
 
Present :         Sri B.  Sutradhar,   AJS,   

        Addl. Sessions Judge-2, 

            (FTC), Tinsukia. 

     

 

       Criminal Appeal No. 14 (4) of 2020 
      (Arising  out  of D.V  case no. 08/2020) 

 
 

                           Sri  Sibdas Panika(30 Yrs), 

                           S/o.  Sri  Sagardas  Panika, 

                           R/o. Tengapani T.E, 4 No. Line,    

                           P.S - Bordubi, 

                           District- Tinsukia,(Assam)...............................Appellant 

 
             -Versus-  
     
                        Smt. Brinda  Nayak, 

                        W/o. Sri  Shivdas Panika, 

                           R/o. Tengapani Tea  Garden, 4 No. Line,    

                           P.S - Bordubi, 

                         District Tinsukia,(Assam).............................Respondent 

                       

 Appearance :- 

  Sri  M.K  Singh, 

  Advocate...................................................For the Appellant. 

  Sri  B.  Mishra, 

  Advocate.................................................For the Respondent.  

 

           Date of Argument      :    05.12.2020. 

           Date of Judgment      :      09.12.2020 
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J U D G M E N T 

 

1.              This  is an appeal directed  against  the order dated 04.09.2020 

passed by the Ld. Judicial Magistrate,  1st  Class, Tinsukia in  DV case no. 

08/2020 U/s. 29 of  the  Protection  of  Women  from  Domestic  Violence  

Act, 2005. The  appellant who is  the  husband of  the  respondent 

challenged  the  said  order  in  this  appeal. 

 
2.             The  brief  fact of  the  case  is  that  on 03.08.20,  the  

respondent  filed  a  petition  U/s. 12 of  the  Protection   of  Women  from  

Domestic  Violence Act  against  the  appellant  and  other  family members  

and  the  case  was  registered  as  DV  Case  no. 8/2020.  The  appellant  

had  no   knowledge  and  information  regarding  the pendency  of  the  

case  and  never  received  any  communication/notice . On  01.10.2020 

some police  personnel  arrived  at  the  house  of  the  appellant  when  he  

was  absent    in house  and  police  informed  his  family members about  

court  order to receive his  minor child and  hand over  to CWC but  the  

concerned police  failed  to  show  any  court  order. On  enquiry  by  the  

conducting  Advocate and  after  obtaining   certified  copies  of  the  order 

this  appeal  is  preferred. On  perusal  of  the  certified  copy  of  the  record  

of  DV Case  no. 8/2020,  appellant  came  to  know that  Ld. Trial  court  

vide  order  dated  04.09.2020 issued  notice  to  the  respondent to  show  

cause  as  well  as  called  for Domestic  Incident  report.  The  Ld. Court  

below  vide  order  dated  04.09.2020 proceeded  ex-parte against  the  

appellant  without  hearing  him  and  passed  an  ex-parte interim  relief 

which  are  as  follows :- 

 
(i)  That  the  appellant  states that Ld. Court  of  JMFC, Tinsukia  

vide  order  dated 04.09.2020  passed  ex-parte order  against  the 

appellant  and  without hearing  him, passed  an  ex-parte  ad-interim  

relief  and  the  operative  part  is  re-produced  as  follows :- 
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“Considering  the  scope  of  the  section  protection  order  is  

immediately  passed  against  the  respondent  not  to  commit 

any  act of  domestic violence; or  not  to  aid  or  abet  in  the  

commission  of  acts  of  domestic  violence. Further the  

respondents  are  directed  not  to  commit  any  of  domestic  

violence  against  the  minor  daughter  of  aggrieved  

woman”. 

Further  operative part  is : “respondents  are  directed  to  hand  

over  the  custody  of  the  minor  child Chandanika  Panika 

temporarily  to  her  mother/the  aggrieved  party.  The  

Protection  Officer  District of  Tinsukia  is  directed  to  

implement  the  ad-interim  order  as  per law. OC,  Tinsukia  

P.S  is  also  directed  to  take  necessary  steps  in  this  regard  

after proper  consultation  with  Protection  Officer,  District 

Tinsukia.  The  Protection  Officer Tinsukia  is  directed  to  

send a  report  regarding  the  compliance  of  the  order U/s. 

21 r/w  section  23  of PWDV Act”. 

 
3.            On being  highly   aggrieved   and   dissatisfied with the order 

dated 04.09.2020 this appeal  is preferred on the  following grounds – 

 
(i) That the order dated 04.09.2020 suffers  from  serious  irregularity 

and  propriety  and  being  passed  mechanically without appreciating  

the  materials  on  record  in  its  proper  prospective. 

(ii)  That the order dated 04.09.2020  has  been  passed  behind  the  

appellant  without  giving   notice or  giving an opportunity  to heard  

him  in  this  regard. 

(iii) That the order dated 04.09.2020  called  for Domestic  Incident  

report but  without perusing the  said  report,  the  court  below issued  

notice  and  passed  ex-parte  order in  contravention of  provisions  of   

the Section 12(1) of PWDV Act. 
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(iv) That  there  is  no pleading,  documentary  evidence  and  

affidavit  in  support  of an  urgency of  ex-parte  order   and  interim  

relief in  the  petition and  the  claim  of  ex-parte ad  interim  relief is  

without  cause  of  action.  The  petition  was  filed falsely  and  

incorrectly without  any  urgency  and just  and  reasonable cause.  

(v) That  Domestic  Violence  Act  could  not  be   invoked  simply  for 

claiming  protection  orders unless  sufficient evidence  for 

maltreatment or  violence  upon  the  complainant  and  as  such,  the 

order  dated 04.09.2020 in  toto  in  this  initial  stage  is unjust  and 

caused serious prejudice  to  the  appellant.  

(vi) That  the  court  below passed  the  impugned  order only  on  the  

basis  of  presumption and  failed  to  discuss  the rebuttal  evidences  

and without coming  to  a logical  finding. 

(vii) That  the  respondent  has  suppressed the  real  facts and  

without  clean  hand  appeared  before  the  court. On 18.03.2020  the  

respondent eloped  with  her  beloved  namely,  Sri Krish Orang  by  

leaving  her minor  child  and  without  informing  any  one  only  to  

satisfy  her  sexual  lust  and  without  caring  for  minor  child  and  

matrimonial  home. Complainant  searched  the  respondent with  his  

family  members  and got  the  complainant   in  the  house  of her  

beloved  at  Namrup,  Dibrugarh  and  tried  to  take  back  her  for  

the  welfare    of  matrimonial  life, but  the  respondent  refused  to  

come  and  on 29.03.2020 the  appellant  lodged  a  complaint  against  

the  respondent for  extra  marital  life    before Langkashi P.S. The  

respondent’s  family  members  arrived  at  Namrup,  Dilli  T.E at  the  

house  of  Sri Krish  Orang  and  take  back  the  respondent  in their  

house but  the  respondent  never  appeared  in  her  matrimonial  

home  to  look  after  the  appellant or  the  minor  child. The  

respondent filed  false  and  frivolous  complaint  for  wrongful  gain. 

Under  the  above  grounds the  appellant  prayed  for  setting  aside  

the  order  dated  04.09.2020 stating  that  the  said  order  is  liable  

to be set  aside and  be quashed.   
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4.            After  filing  of  this  appeal,  notice  was  issued  against  the  

respondent  and thereafter both  sides  appeared  before  the  court  and  

the   argument of  both  sides was heard  at  length.    

 
5.            Points  for  determination:- 

 
(i) Whether   the  order  dated  04.09.2020  passed  by  Ld.  Judicial      

Magistrate, 1st  Class,  Tinsukia  has suffered  from  any  illegality 

and  caused  serious prejudice  to   the  appellant and  liable  to  

be  set  aside and quashed? 

 
               Discussion, Decision & Reasons thereof: 

 

6.            The  primary  contention  of  the  appellant  side  is  that  the  

order  dated  04.09.2020  suffers  from  the  serious irregularity and  

propriety  and  the order has  been passed  behind  the  appellant  without  

giving   notice or  giving an opportunity  to  heard  him  and  hence  the  

entire  order  dated  4.9.2020 is  liable  to  be  set  aside. 

 
7.            On  receipt  of  the  appeal, LCR  was  called  for  and  the  same  

has  been  submitted  before  this  court. It  appears  that  the  Ld. Court  

below passed  the  order  dated  04.09.2020 holding  that  as  per  Section  

18,  the  magistrate  may  after  giving  aggrieved person  and  the  

respondent  an  opportunity of  being heard  and  on  being  prima-facie  

satisfied  as  Domestic  Violence  has  taken place  or likely to  take  place 

can pass a Protection order  in  favour  of  the  aggrieved  person  and  

prohibit  the  respondent   from  committing  any  act of  Domestic Violence 

etc. The  order  was  passed  against  the  respondent  not  to  commit  any  

act of  Domestic  Violence or  not  to  aid  or  abet  in  the  commission  of  

acts  of  Domestic  Violence and   further  the  respondents were  directed   

not  to  commit any  Domestic  Violence  against  the  minor  daughter  of  

the  aggrieved  person. It  is  further  mentioned  that  as per  section 21,   
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the  magistrate has  been  given  power  to  pass  temporary  custody  order  

of  the   child. 

 
8.           As per  section 23 of  the   PWDV Act    in any proceeding  under  

this  Act,  the  Magistrate may pass such  interim order as  he  deems  just  

and proper. As  per the  said  section 23(2) of  the  Act,  if  the  Magistrate  

satisfied  that  an  application prima-facie  discloses  that  the  respondent   

is  committing, or has  committed  an  act  of  Domestic  Violence or  that 

there  is  a likelihood  that  the  respondent  may  commit  an  act  of  

Domestic  Violence,  he  may grant  an  ex-parte  order  on  the  basis  of  

the  affidavit  in  such  form,  as  may  be    prescribed, of  the  aggrieved  

person U/s. 18, Section  19, Section 20, Section 21, Section  22 or  as  the  

case  may  be against  the  respondent.  It  is  also held  in  the  order   that  

as  per  Section 23 allows  a  Magistrate  to pass  an  interim  and ex-parte  

order on  the  basis  of  the  affidavit U/s. 21  of PWDV  Act. It  is  also  

reflected  in  the  order  that  affidavit  was  filed  before  the   court  and  

accordingly,  respondents  were  directed  to  hand  over  the  custody  of  

the  minor  child Chandanika  Panika temporarily  to  her mother/aggrieved  

party and  directions  were  made  to  the  Protection  Officer  and  O.C  to  

take  steps  in  respect of the  order.  

 
9.            On  careful  scrutiny of  provisions  of  the  Section18,   Section 21 

and Section 23  it  appears  that  provisions  of  the  said  Act has  

empowered  a Magistrate to  pass  an  ex-parte  order  in  absence  of  the  

Respondent if the  court is  satisfied  and  the  affidavit  is  submitted  to  

that  effect. 

 
10.        Provision  of  Section  23 of  the  Act  below : 

“23 Power  to  grant  interim  and  ex-parte  orders.- (1) In  

any  proceeding  before  him  under  this  Act,  the  

Magistrate may  pass  such  interim  order  as  he  deems  

just  and  proper.  
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(2) If  the  Magistrate is satisfied  that  an  application 

prima-facie  discloses  that  the  respondent   is  

committing, or has  committed  an  act  of  Domestic  

Violence or  that there  is  a likelihood  that  the  

respondent  may  commit  an  act  of  Domestic  Violence,  

he  may grant  an  ex-parte  order  on  the  basis  of  the  

affidavit  in  such  form,  as  may  be    prescribed, of  the  

aggrieved  person under section. 18, Section  19, Section 

20, Section 21, Section 22 or  as  the  case  may  be  

against  the  respondent.” 

 
11.         Thus it  can  be  seen  that  Section  23   of  the  Act empowers  

the  Magistrate  to  pass  interim  and ex-parte  order  on  the  basis  of   

affidavit  and  as  such  services  of  notice  or  giving  opportunity  of  

hearing  to  the respondent does  not  arise. What  is  necessary  is  the  

satisfaction  of  the  Magistrate that  the  application  prima-facie discloses  

that  the  respondent   is  committing, or has  committed  an  act  of  

Domestic  Violence  or  that there  is  a likelihood  that  the  respondent  may  

commit  an  act  of  Domestic  Violence. 

 
12.          As outlined in  Section  12  of  the  Act,  it  is  not  necessary  for  

a  woman  to  file  a  DIR with  a  Protection  Officer  in  order  to initiate  

proceedings   or receive relief  under  PWDV Act.  The  ability  to initiate  

proceedings  without  a  DIR  was  upheld  by  the Hon’ble  Kerela  High 

Court in  Aboobacker  Master v. Jaseena K, Crl. MC.No. 3960 of 

2009.   

 
13.            In  the  instant  case  it is  evident  from  the  impugned order  

that  the  learned  Magistrate  after  perusal  of  the  case  record was  

satisfied that  there is prima-facie  material  of  commission  of  domestic  

violence  and  thereafter considering  all  aspects  granted  the  interim  order  

and  as  such  contention  raised  by  the   appellant is  not  tenable. 
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14.            Learned  Court  below  has  passed   order  dated 04.09.2020  as  

per  provisions  of  law  and  as  such same  does  not  require  interference  

in   appeal. 

15.            This   appeal   is  devoid  of  any  merit  and  as such  dismissed  

on  contest. 

 
16.          There   is   no  order  as  to  cost. 

 
17.          Send  back  the  LCR  immediately  alongwith  the  copy  of  this  

Judgment.            

18.  Given under my hand and seal of this Court on the  09th day of 

December, 2020. 

  

 

   Dictated and corrected by me: 

 

 

    (B. Sutradhar)                                                (B. Sutradhar)  
Addl. Sessions Judge-2                                Addl. Sessions Judge-2 
   (FTC), Tinsukia.                                               (FTC), Tinsukia  
 
 

 

          


