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HIGH COURT FORM NO.(J) 2 
HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE  

IN THE COURT OF THE ADDL. DISTRICT  JUDGE -2(FTC) ,  TINSUKIA 
 
 
 
District          : Tinsukia 

 
Present  :  Sri B. Sutradhar(AJS), 
   Addl. District Judge-2, 
   Tinsukia. 
 

 

     Title Suit (M) Case No. 102 of 2019 
    U/s. 27(b)(d)  of Special Marriage  Act. 

  

Smt.  Rumi  Gogoi(29 Yrs),   
D/o. Sri Jiten  Gogoi, 
W/o. Mr. Parvej  Khan, 
R/o. Borguri  Gaon, 
P.O.  Borguri,  
P.S & Dist. Tinsukia,  Assam. ................................................... Petitioner    
                            
                          -Versus – 

 
Mr. Parvej  Khan, 

S/o  Mr.  Jainuddin  Khan, 

Permanent  Add: Paltan  Bazar, 

P.S & Dist. Dibrugarh,  Assam. 

 

Present  Add:  Kaptanchuk Gaon,   

P.O.  Hijuguri, 

P.S & District : Tinsukia (Assam) ........................................Respondent.                                                                              
 

This suit came  for final hearing on : 14/12/2020.    

Date  of  Ex-parte  Judgment    : 16/12/2020.      

 

Appeared:  

For the Petitioner     :  Sri M. K  Singh, Advocate, 

For the Respondent  :  None  appeared.  

 

             And  having  stood  for  consideration  to  this  day  the  Court delivered 

the following Judgment. 
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J  U  D  G  M  E  N  T 

 

1.              This   suit  is  filed  by petitioner, Smt.  Rumi  Gogoi    against  the 

respondent, Mr.  Parvej Khan, U/s. 27(b)(d) of the Special Marriage Act, 

1954  for grant  of  decree of divorce by dissolving the  marriage,  registered  

before  the  Marriage  Officer at Dibrugarh  on 21.04.2010. 

 

2.               In the instant case, the respondent Mr.  Parvej Khan failed  to  

contest  the case   and accordingly  the case proceeded against him ex-

parte.  

  

3.             The  brief case  of  the  petitioner  is  that  the petitioner  is  the  

lawfully  married  wife  of  the  respondent  and  the  marriage  between  

them  was  solemnized on  21-04-2010  before the  Marriage Officer,  

Dibrugarh, Assam  as  per  the  section  13 of  Special  Marriage  Act,  1954.  

Later  on,  they performed  their  marriage  as  per the Muslim  rites  and  

rituals and  after  their  marriage,  the respondent  took  the petitioner  to 

her  matrimonial  home  at  Kaptanchuk  Gaon, Tinsukia to  lead  conjugal  

life. The petitioner  submits  that  right from the first  night of  their  

marriage,  there  was  no  physical relationship  between  them  in  spite  of  

her efforts.  The respondent pushed  the petitioner  saying  that he  has  

some  internal  problems. The  petitioner informed all  her  female  relatives 

about  the  said fact  of ignorance of her  husband. Due  to indifferent  

attitude of  the  respondent, the  petitioner   was living  a  life  of  tension  

which  had  affected  her  family  and  social  status. After  one month  the  

respondent  informed the  petitioner  that  he  was  grown  in  such  an 

atmosphere  that  the  institution of  marriage  is a fake  for  him. For  the  

sake of  his  parents  he  has entered into marriage  with the  petitioner and  

he  did  not  prepare himself  to live  with  the petitioner mentally  and 

physically. He  is  not  in  a position to  establish  any  type  of  relations  

with the petitioner and  they  could  live  as  friends. He  told  that he was  

dedicated  physically  and  mentally  for  his  God “Allah”. Thus,  the  
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petitioner  on  the  ground of  such  type  of  mental cruelty  and  desertion  

of  the  Respondent  prayed  for  grant of  divorce. 

4.              The  petitioner  stated that  the  respondent used  to  work  as  a  

driver  in  his  own  vehicle  and the  entire  day and night,  he  remain  

busy in  the  earning  of  money only without  taking  care of  the petitioner.  

The respondent flatly  denied  for  family  planning and  never  tried  to  

cohabit  with the  petitioner. After  expiry  of one year, for the  refreshment 

and  change  of  environment,  the petitioner  took  the respondent  to her 

parental house and stayed  there  for  a  month. But  no  any physical  

relationship had been made  between them  there too. Thereafter  the 

petitioner  left her  parental  house voluntarily.  The  respondent had  

refused  to  forceful  bodily  relations  with  the  petitioner  as  he   was  not 

prepared  for  the  same. Finally  the  respondent refused  to lead  a 

conjugal  life  with the petitioner. The  family  members of  both  the parties  

tried  their  level  best  to  conciliate  the  matter  but  in vain.  

5.              The  petitioner  states  that the  information  of  the  respondent 

particularly  when  he  had  admitted  the  fact in  the  meeting among  both  

the family members,  that  he  was  not  a consented  party  to  the  

marriage  as  he performed  the  marriage  only  upon  the  instance of  his  

family  members,  and  he  should  not  be compelled  to live  with  the 

petitioner,  as  he  is  completely  dedicated  for his  God,  as  such  it  is  a  

valid  ground  for  divorce. The  petitioner  discussed  the  fact  of  non-

consummation  of  marriage  and  disclosed  the  same  to her  near  female  

relatives, parents,  friends  or  relations of  the  respondent  after  marriage. 

The  petitioner still  continuously  called  the  respondent  to live  with  her  

and  establish conjugal harmonious  relations,  but he  totally  denied. 

Petitioner  further  submits  that “the  ground  of  non-consummation  of  

marriage  is  in  the  nature  of  defamation. It  is  a  black  spot  in  the  

society  on  one  individual’s  personality,  as  such  the petitioner  will 

produce  witnesses  to  whom she said  that  the  marriage  was  not  

consummated  owning  to  the  different arrogant  attitude  of  the  

Respondent  in  due  legal  manner. The  petitioner  submits  that  she had  

not having  any  grievance against  the  Respondent,  and  it  grew  only 

after  when  both of  them  went  to  their  bedroom on  the  nights   
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immediately  after  the  marriage had  taken  place,  and  his  non-

consumption of marriage and it will  be proved  during  the  proceeding  of  

this  case in due  legal manner, that  something transpired between   the  

husband  and  the  wife,  which  was  known  to  them only,   resulted  into  

serious  feuds  between  them. After marriage,  the  Respondent  informed  

the  petitioner  that  he  was  not  consented  to  this  marriage,  and  that  

the  petitioner  is  not  his  God,  and  turned  the  petitioner  out  of the  

bedroom  and  further  made  the  life  of  the  petitioner  isolated  in  the  

same  room  as  well  as  in  the  same  house. 

6.              The  petitioner  is  a  potent  lady,  and  she  said  that  after  the  

marriage,  she  felt  that  the  respondent was  suffering from  some 

physical  and  mental  handicap  and  totally dedicated  for  another one. As  

such  the  admission  made  by  the  husband  of  the  alleged  failure  to  

consummate  the  marriage is  said  to  be proof  of  divorce. That  the  

petitioner submits  that  when  she  was  asked  by  her  female  friends  

and  other  colleagues  about  the  first  night,  second  night,  third  night,  

forth  night  of  marriage,  she  narrated  the  whole  true  facts  as  to  

what  happened  on  the  nights  and  also  stated  that  the  consummation  

of  the  marriage  could  not  take  place  owing  to  the  different  arrogant  

attitude  of  the  respondent,  and  he  was  not  able  to  create  any  

relationship  with  the   petitioner. That  the  petitioner  submits  that  no  

consummation  of  the  marriage  had  taken  place  between  her  and  her  

husband,  because  the  respondent  would  not  consider himself  to  be  

competent  for  this  purpose,  because  the  respondent  was  not physically  

and  mentally  competent  to  enter  into  sexual  relationship  of  marriage  

with  the  petitioner, hence  the  respondent  had  not  fulfilled  the  marital  

obligations and  made  mental  and  cruelty  with the  petitioner. That  the  

petitioner  tried  her level  best  to  consult  a physiology  Expert  for  him  

i.e  respondent’s mental  & physical  check-up,  and  also  tried  her  level  

best  to  consult  a  physiological  Expert  for  his  treatment,  but  he  

expressed  his  unwillingness  for  the  same,  and  continuously  refused  to  

consummate  the  marriage  until  the  institution  of  this  instant  

proceedings. The  respondent  is living  in his  house  alone as  a  saint,  and  

has  not  took  any  pain  to  consummate  the  marriage  or  lead  a   
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conjugal  life  with  the  petitioner, as  such,  the  marriage  between  the  

petitioner  and  the  respondent  have  totally  broken  down  and  there  is  

no  remote  chances  of  re-union  of  the  petitioner with  the  respondent, 

and  restore  the  conjugal  life  and  as  such  she  has  filed  this  petition  

for  the  decree  of  divorce  upon  the  ground  of  mental  cruelty and  

desertion. Since  after  the  marriage,  the  petitioner  is  living   a  life  of  

desertion  and  since  then  passing  her  days  and  sleepless  nights  

without  the  company  of  her  husband i.e  the  respondent. Finally since  

last  five  years,  the  petitioner  is  residing  in  her  parental  home living a  

life  of desertion. 

7.               That  the  cause  of  action  for  the  petition arise  on  21.04.2010  

the  date  of  marriage,  on  many dates  after  the  marriage when  the 

petitioner  tried  to  consummate  the  marriage  with  the  respondent,  and  

after  one  year  of  marriage,  when  a  meeting  for  final  settlement  of  

matter  held at  the matrimonial  home,  and  on  many  occasions  when  

the  respondent  started  inflicting  tension  upon  the  petitioner  both  

physically  and  mentally,  and  denied  to  consummate  the  marriage,  and  

on  each  and  every  dates  thereafter  with  the  jurisdiction  of  the  Court. 

As  such, the  petitioner  filed  the present  petition  for  divorce.   

 

8.             In  view  of  the petition  of  the  petitioner the  issues are to  be  

decided  here  that -      

 

(i) Whether the suit is maintainable or  nor?  

(ii) Whether  the Respondent treated  the  petitioner    

with cruelty? 

(iii) Whether  the  marriage  between  the  petitioner  

and respondent has  not  been  consummated 

owing  to  the  willful refusal  of  the  respondent  

to  consummate  the  marriage?  

(iv) Whether the Petitioner is entitled to get decree of  

divorce, as prayed for? 

(v) What relief or reliefs, the parties  are  entitled to  
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      under the Law and fact?   

 

9.              I  have heard the Ld. Counsel for  the  petitioner and gone through 

the material evidence on record to decide the suit. 

 
 Discussion,  Decision &  Reasons  thereof: 

 

10.          The  petitioner has  adduced her evidence  as PW.1 in this suit and 

it is evident that  she  has testified in a similar and identical manner as 

that of the contents of the petition, which is narrated  above, as such, her 

evidence on affidavit is not repeated here for sake of brevity. 

11.          The  Petitioner  has  exhibited the  following  documents in  

support of  his  suit : 

(i) Ext. 1  is  the Marriage  certificate  of  the  Petitioner  and 
the  Respondent, 
 

(ii) Ext. 2  is  the Kabin  Nama. 
 

 
                      ISSUE  NO. 1 

 

12.           With  regard  to the  issue  no. i i.e. i) Whether the suit is 

maintainable or  not? I  have  gone  through  the  materials  on  record  

and  seen  that as  the case proceeded ex-parte against  the  respondent  

there  is  nothing  to  discard  the  evidence. The  averments  made  in  

the petition  and  the  evidence  adduced  by  the  petitioner  clearly leads  

to  the  conclusion  that  the suit  is  maintainable. Hence,  the  said  

issue  is  decided  affirmative  and  in  favour  of  the Petitioner. 

 

ISSUE  NO. II 
 

13.            With  regard  to the  issue  no. ii i.e. ii) Whether  the Respondent 

has deserted  the petitioner  or  not? I  have  gone  through  the  

materials  on  record  and  seen that the petitioner  is  the  lawfully  

married  wife  of  the  respondent  and  the  marriage  between  them  
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was  solemnized on  21-04-2010  before the  Marriage Officer,  Dibrugarh, 

Assam  as  per  the  section  13 of  Special  Marriage  Act,  1954.  Later  

on,  they performed  their  marriage  as  per the Muslim  rites  and  

rituals and  after  their  marriage,  the respondent  took  the petitioner  to 

her  matrimonial  home  at  Kaptanchuk  Gaon, Tinsukia to  lead  conjugal  

life. The petitioner  submits  that  right from the first  night of  their  

marriage,  there  was  no  physical relationship  between  them  in  spite  

of  her efforts.  The respondent pushed  the petitioner  saying  that he  

has  some  internal  problems. The  petitioner informed all  her  female  

relatives about  the  said fact  of ignorance of her  husband. Due  to 

indifferent  attitude of  the  respondent, the  petitioner   was living  a  life  

of  tension  which  had  affected  her  family  and  social  status. After  

one month  the  respondent  informed the  petitioner  that  he  was  

grown  in  such  an atmosphere  that  the  institution of  marriage  is a 

fake  for  him. For  the  sake of  his  parents  he  has entered into 

marriage  with the  petitioner and  he  did  not  prepare himself  to live  

with  the petitioner mentally  and physically. He  is  not  in  a position to  

establish  any  type  of  relations  with the petitioner and  they  could  live  

as  friends. He  told  that he was  dedicated  physically  and  mentally  for  

his  God “Allah”. Thus,  the petitioner  on  the  ground of  such  type  of  

mental cruelty  and  desertion  of  the  Respondent  prayed  for  grant of  

divorce. The  petitioner  as PW.1  in her  evidence  repeated  the  same  

as  narrated  in her plaint  and  the  above  stated  evidence  shows  it  

clearly  that  respondent  has deserted   the  petitioner  since  after  the  

marriage  and  it  can  be  safely  held   being  there  is  no other  thing  

to   discard  this  evidence to prove  it  sufficiently  that  the  respondent  

has  deserted  the petitioner  and  this  issue  is  decided  affirmative. 

 

ISSUE  NO. III 
 

14.           With  regard  to the  issue  no. iii i.e. iii) Whether  the  

marriage  between  the  petitioner  and respondent has  not  been  

consummated owing  to  the  willful refusal  of  the  respondent  to   
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consummate  the  marriage  and  thus  treated  her  with  cruelty? I  

have  gone  through  the  materials  on   record it  appears  that   as per  

the  evidence  of  PW.1,  on  21.04.2010  the  date  of  marriage,  on  

many dates  after  the  marriage when  the petitioner  tried  to  

consummate  the  marriage  with  the  respondent,  and  after  one  year  

of  marriage,  when  a  meeting  for  final  settlement  of  matter  held at  

the matrimonial  home,  and  on  many  occasions the  respondent  

started  inflicting  tension  upon  the  petitioner  both  physically  and  

mentally,  and  denied  to  consummate  the  marriage. That  the  

petitioner  submits  that  no  consummation  of  the  marriage  had  taken  

place  between  her  and  her  husband,  because  the  respondent  

would  not  consider himself  to  be  competent  for  this  purpose,  

because  the  respondent  was  not physically  and  mentally  competent  

to  enter  into  sexual  relationship  of  marriage  with  the  petitioner, 

hence  the  respondent  had  not  fulfilled  the  marital  obligations and  

made  mental  and physical cruelty  with the  petitioner. That  the  

petitioner  tried  her level  best  to  consult  a physiology  Expert  for  him  

i.e  respondent’s mental  & physical  check-up,  and  also  tried  her  level  

best  to  consult  a  physiological  Expert  for  his  treatment,  but  he  

expressed  his  unwillingness  for  the  same,  and  continuously  refused  

to  consummate  the  marriage  until  the  institution  of  this  instant  

proceedings. The  respondent  is living  in his  house  alone as  a  saint,  

and  has  not  took  any  pain  to  consummate  the  marriage  or  lead  a  

conjugal  life  with  the  petitioner. The   evidence of PW.1  clearly shows 

that  respondent  treated the  petitioner  with cruelty   and consummation  

of  marriage  did  not  take  place between  them  and  such  this  issue  

is  decided  affirmative. 

 

ISSUE  NO. IV & V 
 

15.           With  regard  to the  issue  no. iv  & v  Whether  the  Petitioner  is  

entitled  to  get  the  decree of  divorce or  not  and What relief or reliefs, 

the parties  are  entitled to under the Law and fact?  I  have  gone   
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through  the  materials  on   record, it  appears  that  as per  the  

evidence  of  PW.1,  the  petitioner  has  been  living  separately    from  

the  respondent  and also  tried  to consummate the  marriage    but  the  

respondent  did  not  agree  to  the  same. It is  also  stated  in  the  

evidence  of  PW.1  that  the  respondent   is  living  as a Saint  and  

continuously  refused  to  consummate  the  marriage  until  the  

institution  of  this  instant  proceedings. This  evidence  of  petitioner 

shows  that being  there  is  no  chance  of  re-union  of  the parties  and  

the  respondent  also  did  not  contest the  case  and in  that  situation  

it  can  be safely  held  that  the  petitioner  is  entitled  to  get  a  decree  

of  divorce U/s. 27(b)(d) of Special Marriage  Act 1954  and  these  issues 

are also  decided  affirmative  and  in  support  of  the petitioner.  

 

16.            After going through the evidence adduced by the petitioner,  I find 

that the petitioner has proved her case. I am satisfied that the marriage 

between the petitioner and the respondent has irretrievably broken down 

and there is no possibility of reconciliation between them. There is 

nothing to discard the evidence of the petitioner  and the issues are 

decided in affirmative. Therefore, the petitioner deserves to be given a 

decree, as prayed for. Accordingly, the marriage between the petitioner 

Smt.  Rumi  Gogoi and  the respondent  Mr. Parvej  Khan  dated 

21.04.2010  stands dissolved U/s. 27(b)(d) of Special Marriage  Act 1954. 

The prayer for divorce is granted.  

 

17.          The suit is disposed of ex-parte without cost.  
 

18.         Prepare a decree accordingly.  
 

19.          Given under my hand and seal of this Court on this the  16th    day 

of  December, 2020.   

 
Dictated and corrected by me. 

 

        (B. Sutradhar )                  (B. Sutradhar )   
Addl. District Judge-2(FTC),        Addl. District Judge-2(FTC),                

Tinsukia.                                                   Tinsukia  


