
IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, TINSUKIA

GR CASE No. 1351 of 2016

U/S 279/337/427 of IPC 

State of Assam

Versus

Sri Someswar Baruah

………………….Accused Person

Present: Zafreena Begum, AJS

Judicial Magistrate First Class, Tinsukia

For the prosecution:

Sri P.K. Sarmah

                  ……………….  Additional Public Prosecutor for the State

For the defence: 

    Smt. Anjelina Handique

                      ………………..  Advocate for the accused person

Evidence recorded on: 14.05.2018,    28.12.2018,   04.02.2019, 

26.02.2019, 02.05.2019 and 14.11.2019

Argument heard on: 03.12.2020

Judgment delivered on: 03.12.2020
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JUDGMENT

1. The factual background of the present case as per prosecution in brief is that

on 06.07.2016 the informant Sri. Uttam Nandi lodged an FIR in Tinsukia Police

Station wherein he alleged that on 05.07.2016 at about 6:20 p.m., while he

was going to  his  chamber located at  GNB road,  through Na Pukhuri  over

bridge  by  his  motor  cycle  bearing  registration  no.  AS-23H-2210,  a  sky

coloured night super bus bearing registration no. AS-01GG-0733 driven in a

rash and negligent manner suddenly took a turn and hit him from the side as

a result of which the front portion of the motor cycle got damaged and the

informant sustained injuries on his hands and other parts of his body. After

informing the Traffic Branch he was provided with necessary treatment in

Civil Hospital.  

2. On the basis of the FIR a case was registered as Tinsukia P.S. Case Number-

748/16 under Sections 279/337/427 IPC. SI Jatin Konwar was entrusted with

the investigation of the case and after the completion of the investigation

charge sheet was submitted by him on 25.07.2016 in terms of Section 173(2)

Cr.P.C  against  the  accused  person  Someswar  Baruah  for  offences  under

Sections 279/337/427 of IPC.

3. The  accused  person  appeared  before  this  court  and  copies  of  relevant

documents were furnished to him in accordance with Section 207 Cr.P.C. Upon

consideration of relevant documents and hearing both parties, ingredients of

offences under Sections 279/337/427 of IPC were read over and explained to

the accused person to which he pleaded not guilty and claimed to be tried.

4. To  establish  the  guilt  of  the  accused,  the  prosecution  examined  8(eight)

witnesses after which the prosecution evidence was closed. The statement of

the accused person was recorded in a separate paper in accordance with

Section 313 Cr.P.C. The accused person denied the entire allegation made

against him. Defence did not adduce any evidence.

5. Heard the arguments advanced by learned Assistant Public Prosecutor and

learned defence counsel and perused the evidence on record.
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POINTS FOR DETERMINATION

6. Whether the accused person Someswar Baruah on 05.07.2016 at about 6:20

p.m.  drove a night super bus bearing registration no.  AS-01GG-0733 on Na

Pukhuri over bridge in a manner so rash and negligent as to endanger human

life or as to be likely to cause hurt or injury to any other person and thereby

committed an offence punishable under Section 279 of IPC?

7. Whether the accused person Someswar Baruah on the same date, time and

place, caused hurt to  Uttam Nandi  by rashly or negligently driving the said

bus and thereby committed an offence punishable under Section 337 of IPC?

8. Whether the accused person Someswar Baruah on the same date, time and

place,  committed  mischief  and  thereby  caused  loss  or  damage  to  the

motorcycle of the informant and thereby committed an offence punishable

under section 427 of IPC?

EVIDENCE ON RECORD

9. The prosecution examined the informant as P.W.1. In his examination in chief,

he deposed that while he was on his way to his chamber from his house at

about 6:15 p.m. on 05.07.2016, a night super bus had come from Na Pukhuri

bus stand. On honking, the bus gave him way to overtake but on reaching the

bus, it suddenly increased its speed and hit the informant. He fell down from

the bike as a result of the impact and the back wheel of the bus rode over the

bike. He sustained injuries on his right hand and right side of the abdomen.

Later, he went to Tinsukia Police Station and was taken to Civil Hospital for

treatment. The bus fled from the place of incident. Next day he lodged an

ejahar. He identified Ext. 1 as the ejahar and Ext 1(1) as his signature.

10.In his cross examination he stated that he lodged the FIR on the next day

after collecting all the information himself. He denied the suggestion that as

the bus had given him way to overtake it, there was no negligence on the
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part of the bus driver. He admitted to have not mentioned about him honking

his bike horn and the bus giving him way to overtake in his ejahar and also

admitted not stating it to the police. 

11. The next prosecution witness, P.W.2 was Sri. Naba Kumar Das, who deposed

he  had  not  seen  the  incident  himself  and  only  heard  about  it  from  the

informant.  He accompanied the informant to  the police station where the

motorcycle of the informant was seized. He identified the seizure list as Ext. 2

and his signature as Ext.2(1).

12.In his cross examination he stated that he had not given any statement to the

police.

13.P.W.3,  Gautam Nandi,  brother of  the informant,  deposed that  the incident

happened on 05.07.2016 at about 6:15 p.m. near Na Pukhuri Bus Stand on

the entrance of  the over  bridge.  He recognised the injured person as his

brother lying on the road in injured condition. He was about 10-20 metres

away from the place of occurrence. The bus which hit the informant was sky

blue in colour and bearing registration no. AS 01 GC 0733. He further stated

that  his brother  sustained injuries  on his  right  hand and right  side of  his

abdomen. Also, his motorcycle had been damaged

14.In his cross examination he denied all the suggestions put to him. 

15.The next prosecution witness Atanu Chowdhury was examined as P.W.4. He

deposed that he knew the informant but he had not seen the incident himself.

He was informed over phone by the informant. In his cross examination, he

stated  that  he  did  not  know  how  the  incident  happened  or  for  whose

negligence it happened.

16. P.W.5, Shiv Sah deposed that he did not know anything about the incident.

The Manager of Network Bus took him to Tinsukia Police Station where some

documents related to a bus were seized. 

17.P.W.6, also deposed that he had no knowledge about the incident. 
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18.P.W.7, Utpal Dutta stated in his examination in chief that he had seen the

informant on the day of the incident.  The incident happened infront of Na

Pukhuri bus stand. While he was coming from the over bridge side towards

Na Pukhuri, he saw the informant coming from the opposite direction. The

road was in a damaged condition because of which the informant turned his

motorcycle on the side of the road. At the same time the night super bus

came out of the bus stand and took the turning and suddenly hit the back

side of the informant’s motorcycle due to which the informant fell down on

the middle of the road, he further deposed that he went to the informant and

assisted him to stand up. He left after a few people gathered in the place of

occurrence and the police did not record his statement.

19.In  his  cross  examination,  he  stated  that  the  accident  took  place  as  the

informant turned his motorcycle to save himself from the pothole towards the

bus and it was the fault of the informant. 

20.The investigating officer Jotin Konwar was examined as P.W.8. He stated that

on the date of the accident he was posted at Tinsukia PS Traffic Branch as I/C,

Traffic. On that day the informant gave information about the accident. He

made a GD entry no. and proceeded to the place of occurrence, seized the

motorcycle  of  the  informant  along  with  its  RC  book,  driving  license  and

insurance  papers.  He  stated  that  he  sent  the  informant  for  medical

examination  on  05.07.2016  and  later  on  collected  the  injury  report.  On

09.07.2016 he seized the night super bus along with it’s the driving license,

RC book and insurance paper and arrested the accused person  and later

released him on bail. 

21.In his cross examination he stated that there was no mention about the delay

in lodging the ejhahar in Ext. 1. He did not record the statement of the owner

of the Averest Tyre mentioned in Ext.4. He further stated that P.W.3 did not

state  before  him  about  being  10-20  metres  away  from  the  place  of

occurrence  and  seeing  an  injured  person  on  the  road  whom  he  later

recognized to be his brother. Moreover, P.W.1 did not state before him that

about the bus hitting him when he reached it on being given way to overtake

it.
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DISCUSSION   DECISION AND REASONS THEREOF

22.I  have  carefully  perused  the  evidence  on  record.  On  perusal  of  the

testimonies  of  the prosecution witnesses,  it  is  seen that  except  P.W.7,  all

other prosecution witnesses have not directly witnessed the incident. P.W.2

and P.W.4 are hearsay witnesses and deposed that they had not seen the

incident themselves, they had heard about it from the informant. Additionally,

P.W.5 and P.W.6 completely denied having any knowledge about the accident.

P.W.8,  who  was  the  investigating  officer  deposed  about  the  routine

investigation conducted by him.

23.P.W.1,  the  informant  in  his  examination  in  chief  contradicted  his  own

statements given in the FIR. In the FIR he had mentioned that the night super

bus driving in a rash and a negligent manner had taken a turn and dashed

the informant from the side of the vehicle. Whereas in the examination in

chief he stated that when he had honked his horn he had been given way to

overtake  the  bus  but  when he  reached the  bus  it  suddenly  increased its

speed and hit him. This amounts to a major contradiction as it is not clear in

what manner the bus hit the informant. Also, in the cross examination he

admitted that he did not state about it to the police. P.W.8 that is the I.O, also,

in his cross examination stated that the informant had not revealed such a

fact to him during the recording of his statement under Section 161 Cr.P.C.

Moreover, when we look into the evidence of P.W.3, there is no mention of the

manner in which the night super bus hit the informant. He begins to describe

the aftermath of the incident. Though he was only 10-20 metres away from

the place of occurrence, he could recognised the injured person to be his

brother  only  when he proceeded to the spot.  Therefore,  in  spite of  being

present in the place of occurrence, his evidence does not shed any light on

how the night super bus went on to hit the informant or how the bus was

driven. Furthermore, the deposition of P.W.7, who is an important eye witness,

shows that the bus had come out of the bus stand and had taken a turn. At

the same time the informant had also taken a turn as the road was in a

damaged condition. As a result the collision of the bus with the informant

happened.  In  his  cross  examination  as  well  he  stated  that  the  incident
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happened as the informant in order to save himself from the pothole turned

his motorcycle towards the bus. Hence, it is seen that there is contradiction

between the evidence of P.W.1 and P.W.7. P.W.7 does not in any part of his

evidence speak of the rashness or negligent driving of the night super bus

which might have resulted in the collision. 

24. It is to be noted that Section 279 IPC punishes the act of a person driving

or riding a vehicle on a public way in a manner so rash or negligent as to

endanger  human life  or  to  be likely  to  cause hurt  or  injury  to  any  other

person.  To  constitute  an  offence  punishable  under  Section 279 IPC,  the

prosecution must establish that:  

a. The accused was driving the vehicle on a public way

b. Such driving was done in a rash and negligent manner to endanger

human life or likely to cause hurt or injury to another person. 

25.The testimonies of the material witnesses do not reveal anything regarding

the manner in which the accused was driving the night super bus. There is

absence of  evidence regarding rashness or  negligence on the part  of  the

accused while he was driving the the said bus. In this case, the evidence led

by the prosecution is insufficient to prove the essential ingredient of rashness

or  negligence  in  driving  the night  super  bus.  Hence,  the prosecution  has

failed to establish that guilt  of  the accused person under Section 279 IPC

beyond all reasonable doubt.

26.The accused is also prosecuted for offence under Section 337 of the IPC for

causing hurt to the informant by driving the night super bus, so rashly or

negligently as to endanger life or personal safety of the informant. To convict

the accused for an offence under this section the prosecution must establish

that :

a. The act of the accused has resulted in hurt

b. the act was done in a rash and negligent manner
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c. the rashness or negligence must endanger human life or personal 

safety of others

Here, it needs to be mentioned that as it has already been discussed that the

prosecution has not been able to establish that the accused was driving the

said bus in a rash or negligent manner, therefore, under such circumstance

that the offence under Section 337 IPC has also not been made out against

the accused. 

27.So far as the charge under Section 427 of IPC is concerned, the prosecution

has to prove that the accused intentionally or with knowledge caused the

damage of the motorcycle of the informant. Offences under Section 279 and

337  IPC  require  rashness  or  negligence,  which  is  devoid  of  intention  or

knowledge, to be proved on the part of the accused. Perusing the evidence

on record it  is  difficult  to comprehend that the accused had with a guilty

intention or knowledge caused damage to the vehicle of the informant. When

it could not be proved that the accused had not rashly or negligently driven

the  bus  where  intention  or  knowledge  is  not  a  requirement,  in  such

circumstances it is not possible to hold the accused guilty of intentionally or

with knowledge causing damage to the vehicle of the informant. As such this

court is of the view that the accused is not guilty of offence under Section

427 IPC.

ORDER

In view of the above discussion it is held the prosecution has failed to prove

the allegations against the accused person Someswar Baruah for offences

under Sections 279/337/427 IPC beyond all  reasonable doubt. As such the

accused  person  is  acquitted  of  the  offences  under  the  above-mentioned

Sections and is set at liberty forthwith.
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His bail  bond is extended for a period of six months as per Section 437A

Cr.P.C.

The judgment delivered and pronounced by me today in the open Court given

under my hand and seal of this Court on this 03rd day of December, 2020.

Accordingly the case is disposed of on contest.

Ms. Zafreena Begum

JMFC, Tinsukia
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APPENDIX

PROSECUTION WITNESSESS:

1. P.W-1: Sri Uttam Nandi

2. P.W-2: Sri Naba Kumar Das

3. P.W-3: Sri Gautam Nandi

4. P.W-4: Sri Atonu Chowdhury

5. P.W-5: Sri Shiv Sah

6. P.W-6: Sri Ranglal Sharma

7. P.W-7: Sri Utpal Dutta

8. P.W-6: Sri. Jotin Konwar, I/C, Trafific

DEFENCE WITNESSES:

None

PROSECUTION EXHIBITS:

1. Ext-1: Ejahar

2. Ext-2: Seizure List of Motorcycle

3. Ext-3: Seizure List of the Night Super Bus

4. Ext-4: Sketch Map

5. Ext-5 & 6: MVI Report

6. Ext-7: Injury Report

7. Ext-8: Charge sheet

8. Ext-9: Non FIR Case

DEFENCE EXHIBITS:
  

None

MATERIAL EXHIBITS:

None

Ms. Zafreena Begum

JMFC, Tinsukia
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