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JUDGMENT

BRIEF FACTS OF THE PROSECUTION CASE

1. The  genesis  of  this  case  has  its  roots  with  the  lodging  of  the  First

Information Report (in short as the FIR) that informant, Smti Moni Agarwal,

lodged an ejahar against her husband, Sri Rakesh Agarwal and her mother

in law Smti Sushila Agarwal alleging that she was subjected to physical and

mental cruelty without any reason and also used to beat (maar-dhor) her

very often. She further alleged that on date 12/07/2018 at about 11:30 AM

in the morning she was beaten by her mother in law without any reason

and tried to throw hot water on her while she was working and also chased

her with a ‘Dao’ to kill her but she somehow managed to save her life and

left her matrimonial house with her nine months old girl child. Hence, this

case.

INVESTIGATION

2. On the basis of aforesaid FIR, police registered a case against the accused

persons as Tinsukia PS Case No. 862/2018 under section 498(A) of Indian

Penal Code (Herein after referred to as IPC). Police investigated the case

and  on  completion  of  investigation  submitted  charge-sheet  against  the

accused  persons  Sri  Rakesh  Agarwal  and  Smt.  Sushila  Agarwal  under

section 498(A) IPC R/W Sec. 34 IPC R/W Sec. 4 DP Act, however, court has

not taken cognizance against the accused persons under section 4 DP Act.

APPEARANCE OF THE ACCUSED PERSON

3. On appearance of the accused persons Sri Rakesh Agarwal and Smt. Sushila

Agarwal  in  Court,  copies  of  relevant  documents  u/s  173  Cr.P.C  were

furnished to them in compliance with section 207 of Cr.P.C.

CHARGES AGAINST ACCUSED PERSONS

4. Considering the relevant documents and hearing both the parties a prima

facie case was found against the accused persons under section 498(A) IPC
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R/W Sec. 34 of IPC. The accused persons pleaded not guilty and claimed to

be tried when charge of offence under those section is duly read over and

explained to them.

WITNESS EXAMINED AND DOCUMENTS EXHIBITED

5. Prosecution  side  adduced  evidence  of  six  witness  and  exhibited  five

documentary evidence. 

EXAMINATION OF THE ACCUSED PERSONS U/S 313 Cr.P.C

6. At  the  close  of  the  prosecution  evidence,  examination  of  the  accused

persons  U/S  313  of  the  Cr.P.C.  has  been  done  with  regard  to  the

incriminating  circumstances  appeared  against  them  in  the  prosecution

evidence. Defence side has adduced no evidence and plea of the defence is

of total denial. 

ARGUMENT

7. I  have heard the arguments of  the Learned Additional  Public  Prosecutor

representing  the  State  and  Learned  Defense  Counsel  representing  the

accused  persons.  After  perusing  the  records,  considering  the  materials

produced, hearing the arguments of the learned counsels for both the sides

and  the  accused  persons,  the  following  point  is  taken  as  points  for

determination.

POINTS FOR DETERMINATION:

(i) Whether the accused persons Sri Rakesh Agarwal being the

husband and Smti Sushila Agarwal being the mother in law of

the  informant  Smti  Moni  Agarwal  in  furtherance  of  their

common intention on 12/7/2018 at about 11:30 am and on

prior  occasions  subjected  his/her  wife/daughter  in  law  to

cruelty on account of some unlawful demand of dowry and

harassment  as  of  that  nature  as  is  likely  to  drive  the
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informant  to  commit  suicide  or  to  cause  grave  injury  or

danger to life, limb or health thereby committed an offence

under section 498 (A) r/w 34 of IPC?

DISCUSSION, DECISION AND REASONS THEREOF:

8. PW1,  Smti.  Moni Agarwal has stated in her examination in chief that on

01/03/2017 she got married to the accused person Sri Rakesh Agarwal and

thereafter  her  husband  and  her  mother  in  law  started  to  torture  her

mentally and physically on regular basis on small matters. On 17/09/2017

she was brutally assaulted by her accused husband and her mother in law

tried to strangulate her while she was pregnant and she informed the same

to her elder sister Kabita Poddar and later on date 19/09/2017 she was

taken to her parental home by Kabita Poddar and by her paternal aunt Smti.

Sibdashi Pradhan. She further deposed in her evidence that her husband

did not bear the medical expanses when she gave birth to the girl child in

the Hospital. On date 21/02/2018 when she returned to her matrimonial

house she was again subjected to torture by both the accused persons and

this time the torture was severe. Thereafter again she was badly assaulted

by her  mother  in  law and also  tried  to  throw boiling  water  on  her  but

somehow she escaped from her matrimonial house.

PW1 in her cross examination deposed that she did not mention about the

fact that her mother in law tried to strangulate her in the ezahar. She stated

that she gave birth to girl child there was meeting between her parents and

the parents of the accused, thereafter she was taken to the matrimonial

house. She further stated that her mother in law did not help her after her

post  pregnancy  recovery.  Rest,  she  reiterated  the  same  in  her  cross

examination as she deposed in her examination in chief.

9. PW2, Sri Satya narayan Pradhan (father of the informant/PW1) deposed in

his examination in chief that after the marriage her daughter was tortured

and  assaulted  by  the  accused  and  his  mother.  He  tried  to  settle  the

situation  between  her  daughter  and  the  accused  person  on  various

occasion but one day her daughter was very brutally tortured thus finding

no way filed the ezahar.
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In  his  cross  examination he  deposed that  a  meeting  was  held  with  the

accused persons to settle the issue and to take back PW1/his daughter after

the birth of her child.

10. PW3,  Dr.  Pranjal  Pratim  Borah,  medical  Officer  who  examined  the

informant/PW1 deposed in his examination in chief that the informant/PW1

complained of pain over right shoulder, head and chest and on examination

he  found abrasion  over  left  forearm but  injury  was  fresh and simple  in

nature. He proved Ext-3 as the medical report.

In  his  cross  examination he  deposed  that  the  injury  he  found over  the

informant/PW1 can be caused on falling over hard surface and the pain over

chest and stomach can be caused due to sleeping pattern and Gastric.

11. PW4, Sri Manoj Gogoi deposed in his examination in chief that he knows the

informant as well  as the accused persons and he saw both the accused

persons in the Police Station after the incident and he came to know from

the informant that she was assaulted by her accused husband but he did

not noticed any injury mark on the person of the informant/PW1.

In  his  cross  examination he  confirmed  the  same  as  stated  in  the

examination in chief he admitted that he did not mention in front of the

police  that  he  came  know  about  the  assault  of  the  informant  by  her

husband only after it was conveyed by the informant herself.

12. PW5,  Smti.  Kabita  Poddar  (elder  sister  of  the  PW1)  deposed  in  her

examination in chief  that marriage between the accused person and her

younger  sister/PW1 took  place  two  years  ago and initially  all  went  fine

between them but only after she/PW1 got pregnant the accused and his

mother started to beat (maarpit)  the informant/PW1 by showing various

reasons like she is poor and need of more money etc. The accused persons

never took care of PW1 when she was pregnant thus she came back to her

parental home and her accused husband never went to visit her when she

gave birth to girl child. PW5 further stated that at the time of lodging the

complaint by PW1 there was injury mark on her face and on hands. After

the 3/4 month of  the birth of  the girl  child she along with other family

members  brought  PW1  to  your  home  but  the  accused  husband  again
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continued to beat her/PW1, hence she left the matrimonial house with her

child. PW5 has also stated in her evidence that the birth of girl child led the

accused husband and his mother to hate/dislike the PW1/informant.

PW5 in her cross examination deposed that she was aware that the accused

husband  met  with  an  accident  and  at  that  time  informant  was  in  her

parental house. Informant went to her matrimonial house during that time

but accused persons not allowed her to stay there and she/PW1 came back

to her parent’s house. The father of the informant/PW1 settled the score

between her/PW1 and the accused persons and thereafter the informant

used to stay in her matrimonial house.

13. PW6  the  I.O. of  the  case  deposed  in  his  examination  in  chief that  on

12/07/2018  filed  the  Ezahar  and  O/C  Sri  Puna  Gogoi  endorsed  him  to

investigate the matter. Thereafter he sent the informant/PW1 to the medical

examination,  her/PW1  statement  u/s  161  Cr.P.C.  recorded  in  the  Police

Station, he visited the place of occurrence, drew the sketch map on the

same day and also recorded the statements of the nearby people who were

aware of the above said incident. 

PW6 in his cross examination he deposed that though he stated that he

went to the place of occurrence on the same day of filing the ezahar i.e.

12/07/2018 and prepared the sketch map (Ext-3A) but the date along with

his signature in Ext-3A was 15/07/2018. He further stated that there was no

demand of dowry by the accused persons in the ezahar and also none of

the witnesses has mentioned the same. PW6 has admitted that he did not

record statement of any local people of place of occurrence and he did not

find any ingredients of section 498-A I.P.C.

14. Now let me decide this point for determination carefully i.e. 

(a)  Whether  the  accused  persons  Sri  Rakesh Agarwal  being  the
husband and Smti Sushila Agarwal being the mother in law of the
informant  Smti  Moni  Agarwal  in  furtherance  of  their  common
intention on 12/7/2018 at about 11:30 am and on prior occasions
subjected his wife/daughter in law to cruelty on account of some
unlawful demand of dowry and harassment as of that nature as is
likely to drive the informant to commit suicide or to cause grave
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injury  or  danger  to  life,  limb  or  health  thereby  committed  an
offence under section 498 (A) r/w 34 of IPC?

15. The essence of the offence under section 498-A, IPC, lies in the Explanation
to Section 498-A, which defines cruelty as follows:

Explanation: For the purposes of this section, “cruelty" means

a. any willful conduct which is of such a nature as is likely to drive the
woman to commit suicide or to cause grave injury or danger to life, limb or
health (whether mental or physical) of the woman; 

or

b. harassment of the woman where such harassment is with a view to
coercing her or any person related to her to meet any unlawful demand for
any property or valuable security or is on account of failure by her or any
person related to her to meet such demand.

16. As per clause (a), the situation created by the conduct of the accused must

be such which the accused knows that it would drive the wife to commit

suicide or would cause grave injury or danger to her life, limb or health. The

injury or danger to health has been qualified by the words ‘mental’ and

‘physical’. The word ‘likely’ appearing in clause (a) conveys the idea that

accused has knowledge that his conduct would result in the consequences

envisaged therein.

Clause (b) speaks of harassment to the wife. The word ‘harassment’, has

been used in its common dictionary meaning whereby a wife is continuously

tormented with demands of dowry, irrespective of the fact whether such

unlawful demand is accompanied by any physical torture.

17. In this instant case, on considering the evidence in its entirety, it is clear

that there is no dispute regarding marital relationship between the accused

person and the informant. However, to warrant conviction of the accused

for  the  offence  under  section  498(A)  IPC  R/W  Sec.  34  IPC R/W,  the

prosecution will have to prove that there was a systemic/continuous torture

upon the victim by the accused persons.
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18. To determine whether the prosecution has been able to prove the fact that 

the informant /wife/PW1 has been subjected to cruelty, beyond reasonable 

doubt, let me consider the evidences available on the case record. 

19. PW1, Smti. Moni Agarwal has stated in her examination in chief as well as in

the FIR that after her marriage her husband and her mother in law started

to torture her mentally and physically on regular basis on small matters.

And on date 12/07/2018 she was badly assaulted by her mother in law and

also tried to throw boiling water on her but somehow she escaped from her

matrimonial house. On date 17/09/2017 she was brutally assaulted by her

accused husband and her mother in law tried to strangulate her while she

was pregnant. On date 21/02/2018 when she returned to her matrimonial

house she was again subjected to torture by both the accused persons and

this time the torture was severe. However, during her cross examination

she deposed that she did not mention about the fact that her mother in law

tried to strangulate her in the ezahar. 

20. PW2, (father of the informant/PW1) though he reiterated the same that her

daughter/PW1 was subjected to torture  after  her  marriage with  accused

person,  but  his  statement  is  not  specific  as  regard  to  the  torture,  the

statement made was vague because there is no specific mention about the

incidents that PW1 as alleged nor any proper explanation how and when

such torture committed. PW2 being a interested witness, this Court may

presume that his statement is biased and made in favour of PW1.

21. Going through the Evidence of the PW5, it is seen that she said many things

against the accused persons such as, PW1 subjected to ‘Maarpit’ (assault)

only after getting pregnant, the accused husband never visited PW1 during

her pregnancy period and also after she gave birth to a girl child in the

Hospital.  But  here  it  is  important  to  bring  into  notice  that  the  accused

husband had met with an accident and was bed ridden which was stated by

him in his statement of defence u/s 313 of Cr.P.C and this fact was also

known to the PW5 as well as to PW1 as she herself came to see the accused

husband. Here also the PW5 has contradicted her own statement. PW5 also

claims that mother in law of the PW1 never tried to keep contact or tried to

visit her/PW1 after the birth of the child, cannot be believed as accused
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mother in law of PW1 herself stated in her statement of defence u/s 313

that she went to visit her in Bhola Medical along with her other relatives.

Thus the evidence/statement of PW5 is not clear but full of improvements

and exaggeration and it cannot to prove the guilt of the accused persons

beyond  the  reasonable  doubt.  Her  statement  creates  doubt  and  hence

benefit of doubt goes in favour of the accused persons. PW5 also stated

that mother in law of the PW1.

22. On careful perusal of the evidence of the PW3, (independent witness), he

stated  that  he  did  not  see  any  injury  marks  on  the  person  of  the

informant/PW1 when she came to Police Station to lodge the complaint. But

per contra PW5 stated in her evidence that there was injury mark on the

face and on the hands of the PW1. Thus here also doubt rose in regard to

the statement made by the PW5.

23. Further  the  evidence  of  the  medical  Officer/PW3  shows  that  PW1  was

complained  of  pain  over  right  shoulder,  head  and  on  chest  but  on

examination there was injury only over forearm whish was simple in nature

and can be caused due to falling on hard surface. The medical report (Ext-

3)  also  shows  the  same.  Thus  from  this  report  also  this  Court  infer

presumption  that  there  is  no  such  grave  injury  in  regard  to  the

torture/assault as alleged by the Informant/pw1 and her other interested

witnesses i.e. PW2 and PW5.  To attract the ingredient of the s/498-A i.e.

willful conduct on the part of the husband or his relatives towards the wife

of such a nature that would drive women to commit suicide or to cause

grave injury or danger to life,  limb or health but the deposition of  PW3

(medical Doctor who examined the informant/PW1) and the medical report

i.e. Ext-3 clearly shows that the type of injury which the informant/victim

had,  was  not  of  the  type  which  the  s/498(A)  IPC  R/W Sec.  34  IPC R/W

demands to fulfill its ingredient.

24. To  bring  home the  offence  u/s  498(A)  IPC  R/W Sec.  34  IPC against  the

accused persons the prosecution has to prove that the situation created by

the conduct of the accused must be such which the accused knows that it

would  drive  the  wife  to  commit  suicide  or  would  cause  grave  injury  or

danger to her life, limb or health. The injury or danger to health has been
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qualified by the words ‘mental’ and ‘physical’. The word ‘likely’ appearing in

clause (a) conveys the idea that accused has knowledge that his conduct

would result in the consequences envisaged therein. 

25. It  is  understandable  that  there  is  always  some  degree  of  scuffle  or

altercation/  petty  quarrels  between  husband  and  wife  in  a  matrimonial

house but that cannot be said to attract the offence u/s 498-A of I.P.C. The

Hon’ble Supreme Court in a decision as reported in Manju Ram Kalita

vs. State of Assam22010 (2) GLT (SC) 27 has observed at para no. 22

–“Cruelty” for the purpose of Section 498-A IPC is to be established in the

context  of  S.  498-A  IPC  as  it  may  be  a  different  from  other  statutory

provisions. It is to be determined/inferred by considering the conduct of the

man, weighing the gravity or seriousness of his acts and to find out as to

whether it is likely to drive the woman to commit suicide etc. It is to be

established  that  the  woman  has  been  subjected  to  cruelty

continuously/persistently or at least in close proximity of time of lodging the

complaint.  Petty  quarrels  cannot  be  termed  as  ‘cruelty’  to  attract  the

provisions of Section 498-A IPC. Causing mental torture to the extent that it

becomes unbearable may be termed as cruelty.” 43.  The Hon’ble Apex

Court  has  also  held  in  Girdhar  Shankar  Tawade  vs.  State  of

Maharashtra AIR 2002 SC 2078  that “cruelty” has to be understood

having a specific statutory meaning provided in Section 498A IPC and there

should be a case of continuous state of affairs of torture by one to another.

26. In this case there is no such continuous state of affairs but there were

certain factions of the incidents which were brought to light but the said

cannot be said to be continuous one.

27. During the evidence of these PW’S none of the ingredients of section

498 A/34 of IPC could be bought forwarded by the prosecution during

the course of evidence. Hence, this court finds itself  difficult that no

such  essential  elements  of  the  above  mentioned  sections  could  be

proved by the prosecution beyond reasonable doubt.

28. In the case at hand I would like to point it out that the law as per section

34 of IPC it is not necessary that there should be active participation in

the commission of the offence and the mere presence of the accused
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persons  at  the  place  of  occurrence  is  sufficient  one.  There  is  no

evidence brought on record by the prosecution side that the accused

persons had pre-arranged plan/prior meeting of minds to commit the

offence of cruelty u/sec 498A of IPC. Hence, it can be said clearly that

the  prosecution  has  failed  to  bring  to  light  the  common  intention

between the accused persons in the commission of the offence.

29. In the matter of Dalip Singh Vs. State of Punjab, AIR 1953 SC 364, the

Hon’ble Supreme Court laid down the  law  relating  to  the  evidentiary

value of a related witness by observing thus: "A witness is normally to be

considered independent unless he or she springs from sources which are

likely to be tainted and that usually means unless the witness has cause,

such  as  enmity  against  the  accused,  to wish to implicate him falsely.

Ordinarily a close relation would be the last to screen the real culprit

and falsely implicate an innocent person. It is true, when feelings run

high and there is personal cause for enmity, that there is a tendency to

drag in an innocent person against whom a witness has a grudge along

with the guilty, but foundation must be laid for such a criticism and the

mere fact of relationship far from being a foundation is often a sure

guarantee  of  truth.  However,  we  are  not  attempting any sweeping

generalization. Each case must be judged on its own facts.  Our

observations are only made to combat what is so often put forward in

cases before us as a general rule of prudence. There is no such general

rule. Each case must be limited to and be governed by its own facts.” 

30. The Hon’ble supreme court in  Bolineedi     Venkataramaiah     Vs     State  

Of     Andhra   Pradesh   AIR 1994 SCI 76 wherein the Hon’ble supreme

court has held, “…However, since they are interested witnesses, their

evidence was subjected to greater scrutiny and one of the tests applied

is whether the specific overt acts are attributed to them so that the

omnibus allegations may not be accepted so as to rule  out the

possibility of implicating some innocent persons. In appreciating

evidence of this kind of witnesses, the courts have always considered

that such of those accused to  whom specific  overt  acts  have  been

attributed consistently  and the same is  corroborated by the medical

evidence and the circumstances of the case, can safely be convicted…” 
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31. Hence, I am of the opinion that the evidence of PW1, PW2 and PW5

cannot  be  discarded  merely because they are interested witnesses.

However, there are some doubts in the mind of this court with regard to

the version of the victim and its’ because of lack of corroboration. The

prosecution  has  also  failed  to  bring to light the common intention

between the accused persons beyond reasonable doubt.

32. In the case of  V. D. Jhingan Vs. State of Uttar Pradesh   AIR 1966   SC    

1762  the Hon’ble supreme court has held that it is also the cardinal

rule of our criminal jurisprudence that the burden in the web of proof of

an offence would always lies upon the prosecution to prove all the facts

constituting the ingredients beyond reasonable doubt.  If  there is any

reasonable  doubt,  the  accused  is  entitled  to  the  benefit  of  the

reasonable doubt.

33. Thus considering the above position of law and from the careful perusal of

the evidence on record this Court is of the opinion that the star witness of

the case i.e. the victim/PW1 and other witnesses have failed to adduce any

cogent and credible evidence against the accused persons. Moreover it is

seen from the evidence on record that neither the I.O. of the case nor the

statement of the other prosecution witnesses has raised any issue in regard

to  unlawful  demand  of  dowry  by  the  accused  persons  from  the

informant/PW1.

34. The prosecution in a criminal case is burdened with establishment of proof

beyond any reasonable doubt. The evidence must be cogent and coherent

to establish nothing except the guilt of the accused to the offence charged.

No doubt, courts can brush aside minor contradiction but the evidence has

to withstand the onslaught of the defence so as to inspire the confidence of

the court. The aforementioned discussion clearly shows that the evidence

of the prosecution is found to be inadequate to establish the guilt of the

accused beyond reasonable doubt. The evidence of the informant/victim is

marred by improvements and exaggerations and lacks corroboration from

credible  and independent  witness  there by giving rise  to  doubt.  On the

whole, the evidence of the prosecution lacks credibility which gives rise to
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reasonable doubt to establish the allegation of cruelty u/s  498(A) IPC R/W

Sec. 34 IPC R/W to the informant/victim by the accused persons.

35. Thus, I am of the considered opinion that prosecution has failed to establish

its case beyond reasonable doubt under section 498(A) IPC R/W Sec. 34 IPC

and  hence,  the  accused  person  Sri  Rakesh  Agarwal  and  Smti.  Sushila

Agarwal, held not guilty for the offence u/s 498(A) IPC R/W Sec. 34 IPC R/W.

Thus, the point for determination is decided in negative and against the

prosecution.

Order

The standard of proof in criminal law is to prove guilt beyond all

reasonable doubt. From the above discussions, I come to the conclusion

that  the  prosecution  has  failed  to  establish  the  allegations  against  the

accused persons. Hence the accused persons Sri Rakesh Agarwal and Smt.

Sushila Agarwal are acquitted of the charges under section 498(A) IPC R/W.

Sec. 34 of Indian Penal Code on benefit of doubt and the accused persons

be set in liberty forthwith.   

The  bail  bond  of  the  accused  person  be  remained  in  force  for

another six months from today.

This judgment is given under my hand and the seal of this Court on

this 23rd day of December, 2020.

The case is disposed of.

              (ZAFREENA BEGUM)     

                                                                 JUDICIAL MAGISTRATE FIRST CLASS

                                                                                         Tinsukia    
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A P P E N D I X

List of Prosecution Witnesses 

P.W. 1: Smt. Moni Agarwal

P.W. 2: Sri Satya Narayan Pradhan

P.W. 3: Dr. Pranjal Pratim Borah

P.W. 4: Sri Manoj Gogoi

P.W. 5: Smt. Kabita Pradhan

P.W. 6: Sri Gobin Pradhan

List of Defence Witnesses

DW: None

List of Prosecution Exhibits/Documents:

Ext.1: Ejahar

Ext.2: Statement U/S. 164 of Cr.P.C. of victim.

Ext.2A: Charge-Sheet.

Ext.3: Medical Report. 

Ext.3A: Sketch Map.

List of Defence Exhibits/Documents:

Nil

                (ZAFREENA BEGUM)

 JUDICIAL MAGISTRATE FIRST CLASS

                                                                                  TINSUKIA
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