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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA, 
ASSAM 

 

 

Present: Smti. Sushmita Borpujari, AJS. 
Sub-Divisioinal Judicial Magistrate, (M), 
       Margherita 
 
 
 

G . R. C A S E   NO. 328 /2016 

        U / S . 279/338 I.P.C.  

 

     State 

        Vs. 
 

   Md. Mohsen Ali ...........Accused. 
 
 
Learned Advocate for Prosecution : Mr.  Bapa Purkayastha (Assistant.P.P). 

Learned Advocate for Defence      : Mr. Abhijit Saikia. 
 
   

Evidence Recorded on  : 28-02-2017; 11-07-2018; 20-05-2019;  
  18-07-2019 & 04-02-2020. 

 
Accused Examined on  : 03-03-2020. 
 
Argument Heard on  : 18-12-2020. 

Judgement delivered on : 30-12-2020. 

 

    JUDGEMENT 

PROSECUTION CASE IN BRIEF:  

 

1. The concise fact of the prosecution case is that on 16-05-2016 the informant 

Sri Soma Majhi lodged an ejahar before Officer-in-Charge Digboi P.S to the 

effect that on 03-05-2016 at about 7:00 a.m while his daughter namely Smti 

Chaya Majhi (aged about two and half years) was standing near Ultapul Shiva 

Mandir on the National Highway-38, at that time a Mohendra Bolero vehicle 

bearing registration No. AS-06-AC-8468 came from Digboi towards Makum in a 

rash and negligence manner and dashed his daughter, as a result, his daugher 

sustained grievous injuries and the vehicle and fell down in a nearby pond. 

Immediately, his daughter was shifted to Tinsukia Civil Hospital and thereafter 
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she was referred to AMCH, Dibrugarh for better treatment.  The informant  filed 

the ejahar lately, as he was busy for medical treatment with his daughter. 

Hence, this case.   

 

2.On receipt of the information, the Officer-In-charge, Digboi P.S registered the 

case as Digboi P.S case No. 84/2016 U/S. 279/338 I.P.C. and endorsed S.I. Sri 

Arun Chandra Gogoi with the investigation. In the course of investigation, the 

Investigating Officer visited the place of occurrence, prepared sketch map, 

seized the vehicle and its documents , recorded the statement of the witnesses 

and collected the medical report and the accused person was arrested and 

allowed police bail. On the conclusion of investigation, police filed charge-sheet 

U/S  279/338 I.P.C. against the accused person Md. Mohsen Ali.  

3.  On receiving the case for disposal, summon was issued to the accused 

person. On appearance of the accused person, copies of the relevant document 

was furnished to him in compliance with S.207 Cr.P.C. Particulars of offence U/S. 

279/338 I.P.C was explained  to the accused person, to which he abjured the 

guilt and claimed to be tried. 

 

4. POINTS FOR DETERMINATION: 

(i) Whether the accused person on 03-05-2016 at about 7:00 a.m near 

near Ultapule Shiva Mandir on NH-38 was driving a Mohendra Bolero vehicle 

bearing Registration No. AS—06-AC-8468 in a rash and negligent manner to 

endanger human life causing injury to Smti Chaya Majhi and thereby committed 

an offence punishable u/sec. 279 of IPC? 

(ii) Whether the accused person on the same day, time and place caused 

grievous hurt to Smti Chaya Majhi, the daughter of the informant t by driving the 

Mohendra Bolero vehicle  bearing No. AS-06-AC-8468 in a rash and negligent 

manner to endangering human life and thereby committed an offence punishable 

u/sec. 338 of IPC?  

 

5.  During trial prosecution examined  only 7 (Seven) witnesses including 

the Medical Officer and exhibited 3(three) documents only(shown in annexure 

appended herein below). The defence have fully utilised the opportunity to cross 

examine the prosecution witness. On the verbal prayer of the Learned A.P.P. the 

prosecution evidence was closed.  

6. The incriminating materials appearing in the prosecution evidence has 

been put to the  explanation of the accused person U/S.313 Cr.P.C and the 
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accused person was of complete denial and claimed innocence and stated that 

he admitted that he was driving the vehicle and on seeing the girl suddenly he 

put on his breaks and he also stated that it was not his fault he also stated that 

the victim girl is still alive. 

7.  The defence side have declined to adduce any evidence in defence. After 

closure of evidence, I have heard the final arguments of both the sides and 

thereupon have reached the following decision on marshalling of evidence on 

record. 

 

DISCUSSION, DECISION AND REASONS THEREOF : 

8.  From the consideration of materials on record, starting with the ejahar,  

Ext.1 it is a concise piece of information and the reason for delay in lodging the 

Ext.1 is mentioned in the Ext.1 as the informant was being busy with the 

treatment of his daughter. 

9. Now taking into consideration the testimonial evidence of the informant 

PW-1 Sri Soma Majhi, he deposed that the incident occurred about one year 

back(his evidence was recorded on 28.02.2017) at about 6/6-30 a.m and his 

daughter Chaya Majhi aged about two and half years was playing near his house 

with her elder sister and his daughter Chaya Majhi was hit by a vehicle that was 

coming from Digboi towards Tinsukia while she went on the road for playing and 

she sustained injuries in her leg. She was taken to the Hospital. A Bolero vehicle 

driven by the accused had hit his daughter. At the time of incident he was inside 

the house. He lodged an ejahar after two days of the accident. Ext. 1 is the said 

ejahar and Ext.1(1) is his signature. 

10. Thus, the PW-1 Sri Soma Majhi  although could identify the accused to be 

the driver of the offending vehicle but the PW-1 is not an eye witness to the 

alleged incident and he could testify as to the circumstances in which the incident 

occurred when his two and half year old daughter was playing near his house 

which is near the National Highway No.38. 

11. During cross examination the PW-1 Sri Soma Majhi stated that his 

daughter was aged about two and half years and the age of her elder sister with 

whom she was playing was about 10 years. During cross-examination, he 

admitted that at the time of accident he was inside the house and he had not 

witnessed the accident. There was no guardian at the time of incident to look 

after the children while they were playing. The accident took place at the 
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National Highway and the vehicle that ply on the said highway are usually at high 

speed and his said daughter while playing went to the national highway road. 

12. Thus, Defence has been successful in bringing out the negligence on the 

part of the parents which they were required to take while a child of tender age 

is playing outside at the National Highway.  

13. Considering the testimonial evidence of PW-2, Dina Borah deposed that 

he knows the informant and he also knows the accused person, whom he saw at 

the time of incident. The incident occurred about one year back(his evidence was 

recorded on 28.02.2017) at about 6/6-30 a.m. At the time of incident there was 

a hue and cry and hearing that he came out of his house which is at a distance 

of 100 meter from the place of occurrence and could see that Chaya Majhi a 

young girl was lying on the road and the Bolero vehicle involved in the accident 

was lying in a nearby ditch. He informed the police about the matter over phone 

who came and had seized the Bolero vehicle. Ext.2 is the said seizure list and 

Ext.2(1) is his signature.  

14. During cross examination he admitted that he had not witnessed the 

accident and as such he cannot say due to whose fault the accident had 

occurred. The house of Soma Majhi is near the road.  

15. Thus, the PW-2 Sri Dinesh Borah is also not an eye witness to the 

occurrence as he reached the place of occurrence soon after the incident took 

place on hearing the hue and cry and he could testify as to the effects of the 

alleged incident. 

16. Considering the testimonial evidence of PW-3, Sri Lohit Majhi deposed 

that informant is his brother and he knows the accused person. Last year(his 

evidence was recorded on 11.07.2018) one day at about 7 a.m his niece Chaya 

Majhi aged about 3 years met with an accident caused by Bolero vehicle on NH 

road in front of his brother’s house. He was at his hosue. Nearby people 

informed him about the accident. While he reached at the place of occurrence, 

his niece was taken to Tinsukia Civil Hospital. His niece sustained injury on her 

legs. Police visited the place of occurrence and took his signature while seizing 

the vehicle. Ext.2 is the seizure list and Ext.2(2) is his signature.  

17. The PW-3 could prove the seizure by Ext.2 Seizure list as proper. 



P a g e  | 5 

 

5 
 

18. During cross examination he stated that at the time of accident his niece 

was two and half years old. House of his brother is adjacent to the National 

Highway. During cross examination PW3 admitted that he cannot say for whose 

fault the accident was took place.  

19. As the PW-3 is not an eye witness to the alleged incident . Thus, could 

not much improve the prosecution case. 

20. Now taking into consideration, the testimonial evidence of PW4 Sri Bikram 

Gowala deposed in his evidence that he knows the informant as well as the 

accused person.They were at the paddy field and he heard that one child came 

and the vehicle got upside down. The child leg got fractured and he does not 

know how it happened. The child was taken to the hospital.  

21. During cross examination he stated that after hearing hulla he reached 

there. The road is a National Highway. The vehicle comes  in speed. Suma 

Majhi’s house is by the side of the highway. He do not know due to whose fault 

the accident took place. The age of the victim was one and half year/2 years. 

22. The PW-4 also could not much improve the prosecution case, as he 

reached the place of occurrence soon after the incident on hearing of the hulla  

and he saw the effects of the incident. However, as he has not witnessed the 

incident thus could not much improve the prosecution case. 

23. Considering the testimonial evidence of PW-5, Sri Rameshwar Majhi(his 

evidence as recorded on 20.05.2019) deposed that he knows the informant as 

well as the accused person. He was not there at the accident spot. His house is 

near the place of occurrence. He heard that the accused was the driver of the 

vehicle. His brother’s daughter died in the accident. The vehicle was a Bolero 

vehicle. The victim was aged 2/3 years. The police seized the vehicle. Ext.2 is the 

seizure list. Ext.2(3) is his signature.  

24. During cross examination he stated that at the time of occurrence he was 

at his home. He signed the seizure list on the next day of the accident. His 

brother’s house is near the National Highway. The road is a National Highway. 

The vehicle comes in speed. Suima Majhi’s house is by the side of the highway. 

As she is child of 3 years one person is required to look after her and there are 

chances that she may run on the National Highway. During cross examination he 

admitted that there was no one to take care of his niece and because of it the 

accident might have taken place. 
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25. Thus, the PW-5 is shaken during his cross-examination. Now as to the 

part where the PW-5 deposed that the victim has died. However, apart from the 

PW-5 no any other witness has testified as to the victim has died. Also the Father  

of the victim, who is also the informant of the case Sri Soma Majhi even in his 

testimonial evidence dated 28.02.2017 did not utter a single word as to that 

effect. Also the accused in his explanation /s.313 Cr.P.C has stated that the 

victim is alive. Thus, it is presumed from the above that the PW-5 has deposed 

unmindfully and without proper knowledge. 

26.  PW-6 Sri Pawan Majhi deposed in his evidence that the informant is his 

brother and he could recognize the accused person. His niece was playing at Ulta 

Pool. He went inside the house. He heard the noise and came out and the 

mother of the deceased came out and told that one accident took place. The 

victim’s mother was crying and he saw it. It was committed by a white Bolero 

vehicle. The victim’s leg was fractured. The people gathered there. He could not 

recognize the driver. There was huge rush and he did not saw the driver.  

27. During cross examination he stated that both the sisters were playing 

aged 3 years and 5 years. Chaya Majhi was aged 3 years. The girls were playing 

there and there were no elderly persons. The road is National Highway-37. It 

might be that the girls were playing there and they might go in the middle of the 

road. It cannot be said due to whose fault the accident took place. There were 

no elderly person.  

28. What is evident from the testimonial evidence of the prosecution 

witnesses of facts is that the incident occurred when the victim was playing 

outside in the national highway without any guard from a elderly person and this 

shows a contributory negligence. 

29. PW7 Dr. Bipul Borthakur deposed in his evidence that on 04-05-2016 he 

was on duty as Associate professor , Orthopedic surgery, AMCH, Dibrugarh and 

the said day he was examined two years old female child Chaya Majhi and on 

examination he found that local bony tenderness with irregularity and abnormal 

moment with crepitus on left side of thigh. He found clinically fracture femour left 

side which was confirm with X-ray later on. The patient was admitted in 

Orthopedic department and discharged on 06-05-2016. The injury was grievous 

in nature. Ext.3 is the injury report and Ext.3(1) is the signature of Dr. Ratul 

Shyam, Registrar of Orthopedic Department, AMCH, Dibrugarh, which he know.  
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30. During cross examination he stated that he have examined the patient 

himself. He did not find any identification mark on the victim. The time of 

admission of the victim is not mentioned in the medical report. During cross 

examination he admitted that there is a possibility that such type of injury may 

occur if a person falls from high place.  

31. From an analysis of the prosecution evidence it is crystal clear that none 

of the witnesses have seen the occurrence themselves and as to who was driving 

the Mohendra Bolero vehicle . None of the witnesses could state clearly for 

whose fault the accident had occurred. 

32.  The accused in his explanation U/S.313 Cr.P.C was of complete denial 

and claimed innocence and stated that he admitted that he was driving the 

vehicle and on seeing the girl suddenly he put on his breaks and he also stated 

that it was not his fault he also stated that the victim girl is still alive.  

33. To constitute an offence u/s 279 IPC proves of criminal rashness or 

criminal negligence is essential.  In order to establish criminal liability the facts 

must be such that the negligence of the accused went beyond a mere matter of 

civil liability and compensation and showed such disregards for life and safety of 

others as amounts to a crime. A criminal liability must be of a very high degree of 

negligence. 

34. In the case of Shakila Khader Vs Nauser Gama AIR 1975 SC 1324 

Hon’ble Supreme Court held that “when a driving leads to an accident the main 

question is whether it was rash and negligent, but for deciding the speed is not 

the only criterion. The width of the road, density of traffic and attempt to 

overtake are also criteria”.  

 

35.  But in the present case in hand, none of the witnesses explained about 

the above stated criterions mentioned by the Hon’ble Supreme Court in the 

above citation.  

 

36. To constitute the offences under section 279 IPC, the point to be 

established are that the accused was driving the vehicle in a public way in a rash 

and negligent manner. Section 279 IPC shall be attracted only if the act of 

driving in a public road is so rash and negligent from which it can be felt that the 

human life is endangered. 

37. Thus, none of the above witnesses of facts could establish the identify of 

the accused as to whether the accused person was driving  the said vehicle. Also 

the above witnesses of facts failed to establish as to what was the speed of the 
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said vehicle and was it driven in a rash and negligent manner and whether there 

was any prescribed limit of speed in the said place of occurrence and the driver 

despite the prescribed limit had driven the said vehicle in a rash and negligent 

manner so as to establish that it was the accused person who was driving the 

said vehicle at the time of incident. 

38. Thus the prosecution has failed to prove its case beyond reasonable 

doubt and thus the accused person is not found guilty and the accused is 

acquitted on the benefit of doubt U/S.279 I.P.C. Also the offence U/S.338 of 

I.P.C is also not proved accordingly. 

39. Thus the prosecution has failed to prove its case beyond reasonable 

doubt.Thus, the benefit of doubt is given to the accused person and the accused 

Md. Mohsen Ali is acquitted U/S.279/338 of The Indian Penal Code.  

O R D E R 

40.  In the light of the above discussion and decision, I hereby acquit the 

accused person Md. Mohsen Ali under section 279/338 of The Indian Penal Code. 

41. The accused person Md. Mohsen Ali is acquitted and set at liberty 

forthwith. The bail bond of the accused person is  extended for a further period 

of 6 (six) months from today as per provision of Section 437 A , Cr.P.C. 

42.   The seized articles are to be disposed of as per due procedure of law. 

43. The judgement is delivered and the operative part of the same is 

pronounced in the open court, today, the 30th day of December, 2020 under the 

hand and seal of this court. 

 

 

 

   Typed on my dictation by 

     Sri Akhim Das, Steno  

      and corrected by me. 

 

( Smti. S. Borpujari, AJS) 

Sub-Divisional Judicial Magistrate(M), 
Margherita, Assam.      
 
 
 
        Contd.. Appendix 
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APPENDIX 

1. LIST OF PROSECUTION WITNESS: 

 

PW-1- Sri Soma Majhi(informant) 

PW-2- Sri Dina Borah 

PW-3- Sri Lohit Majhi 

PW-4- Sri Bikram Gowala 

PW-5- Sri Rameshwar Majhi 

PW-6-Sri Pawan Majhi 

PW-7- Dr. Bipul Borthakur(M/O). 

 

 

2. LIST OF PROSECUTION EXHIBITS: 

 Ext.1- ejahar 
 Ext.2- Seizure list 
 Ext.3- injury report 

 
 

3. LIST OF DEFENCE WITNESS: NIL. 

4. LIST OF DEFENCE EXHIBITS: NIL. 

 

 

 

 

 

 

(Smti. S. Borpujari,AJS) 

Sub-Divisional Judicial Magistrate(M), 

Margherita, Assam.                        

 
 

 


