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IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (M): 

MARGHERITA, ASSAM 

Present: Smti. Sushmita Borpujari, AJS. 
  Sub-Divisional Judicial Magistrate(M), 
  Margherita, Assam. 

 
 
NI CASE NO. 01/2016 

U/S 138 N.I. ACT 
 
 

Sri Saibal Sengupta……….………..…………….Complainant 

Versus 

 

Sri Bipul Deb (Bulku)………..…...…………………..Accused 

 

 

 

Learned Advocate for the Complainant:  Sri Sanjib Thakur 

Learned Advocate for the accused:  Sri S. K. Agarwal 

 

Offence Explained On: 14-09-2015. 

Evidence Recorded On: 19.02.2015;10-10-18; 08-02-19 & 05-08-19. 

Argument Heard On: 12-02-2020. 

Judgment Delivered On: 05-12-2020. 

JUDGMENT 

1. This is a case instituted under section 138 of the Negotiable Instruments Act, 1881 alleging 

therein that the accused, Sri Bipul Deb had issued a cheques in favour of the complainant Sri 

Saibal Sengupta in discharge of legally enforceable liability and the said cheques were 

dishonoured . 

2. The brief facts giving rise to the institution of this complaint case is that the accused 

person is a businessman and deals with real estate matters at Adabari Tiniali and surrounding 

areas of Guwahati having his office in the name of Bipul Realtor Private Limited situated at 3rd 

floor above UCO Bank Adabari Tiniali, PO-Pandu, Dist-Kamrup Guwahati. On 25-04-13 the 

accused person approached to the complainant and assured him that he is the owner and 

occupier of a plot of land measuring 29 ft X 40 ft = 1160 Sqft equivalent to 0B-0K-08 Ls 
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approx, situated at V.G colony opposite side of Khamakhya Railway station, Guwahati-781012. 

It is further stated that the accused person at the same time told to the complainant that he 

is intending to sell the said plot of land at the consideration amount of Rs.2,50,000/- only. On 

17-05-13 the complainant being convinced with the presentation of the accused person and 

also in view of the good Relationship in between the accused person and the complainant 

given him a sum of Rs. 2,50,000/- as a full and final payment of the land as mentioned in the 

above and  the amount was duly received by the accused person. The accused person at the 

time of receiving of the amount told to the complainant that he shall communicate to the 

complainant that he shall communicate to the complainant within short period to sign on the 

relevant documents with a view to obtain land sale permission. Thereafter, the accused 

person started to avoid to the complainant by using various means and methods. Being 

aggrieved by the conduct of the accused person the complainant tried to communicate to him 

over phone but failed to establish communication with him. On 21/06/14 the complainant 

himself went to Guwahati to meet with the accused person where the complainant meet and 

asked about the transaction where the accused person expressed his inability to complete the 

sale transaction and issued three numbers of cheques to discharge his liability towards the 

complainant the particulars of cheques are as follows: Cheque No. (i) 835425 (State Bank of 

Inda ) dated 23-06-14 amount of Rs. 50,000/-, Cheque No. (ii) 835426(State bank of India) 

dated 28-06-14 an amount of Rs. 1,00,000/- (iii) cheque No. 835423 (state Bank of India) 

dated 15-07-14 an amount of Rs. 1,00,000/-. It is further stated that on 12-09-14 the 

complainant deposited the said three numbers of cheques in his Bank Account bearing No. 

11415326817 at Marghertia State Bank of India, Margherita Branch, but the cheques were 

dishonoured by the bank with a remark of “Insufficient Fund” in the Bank Account. On 

12/09/14 the complainant over  phone communicated the accused person about the 

dishonour of three numbers of cheques as a result of which the accused person assured to 

the complainant to present the cheques on 19-09-14 once again as he is going to deposit the 

amount  in his account. On 19-09-14 the complainant once again the complainant deposited 

the three number of cheques for encasement but the said three cheques once again 

dishonoured by the Bank with remark of “Insufficient Fund” in the account. On 20-09-14 the 

complainant  again communicated about the dishonour of cheque thereafter the accused 

person told to present the cheque on 30-09-14 thereafter again the complainant as per 

direction of the accused person deposited the cheques for encashment but the cheques were 
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dishonoured with remark of “Insufficient Fund” in the account as a result of which the 

petitioner severally tried to communicate to the accused person, but failed to establish 

communication as the accused person is avoiding to receive the phone called by the 

complainant.  It is further stated that on 07-10-14 the complainant sent legal notice to the 

accused person through his lawyer by register post with A/D claiming payment of the 

dishonored cheque amount of Rs. 2,50,000/- within 15 days from the date of the receipt of 

the notice. The accused person received the notice on 27-10-14 in spite of this on 30-10-14 

the complainant personally requested to the accused person to repay the cheque amount, but 

he started negligently to comply with the request of the said request of the complainant and 

notice etc, this the accused person cheated the complainant dishonestly and by committing 

fraud.       

3.  The complainant thereafter issued legal notice to the accused on 07/10/14 demanding 

the amount of cheque which was duly served on the accused on 27/10/14, but the accused 

failed and neglected to pay the same even after receipt of the notice; as such the complainant 

lodged this complaint under section 138 of the Negotiable Instruments Act, 1881. 

4.  Summons had been issued to the accused by the Learned  Court of the Sub-Divisional 

Judicial Magistrate(S)-2, Kamrup(Metro) where the case was initially filed by the Complainant 

and the Learned Court of the Sub-Divisional Judicial Magistrate(S)-2, Kamrup(Metro) after 

taking cognizance of the case summon on the accused was directed to be  issued by order 

dated 19.02.2015 . The accused appeared after the issuance of NB W/A and was allowed to 

go on bail. Particulars of offence under Section 138 of Negotiable Instrument Act were 

explained to the accused person by the Learned Court of the Sub-Divisional Judicial 

Magistrate(S)-2, Kamrup(Metro), to which he pleaded not guilty and claimed to be tried and 

the case was fixed for cross-examination of prosecution witnesses .  

5. By order dated 09.11.2020 of the Learned Court of the Sub-Divisional Judicial 

Magistrate(S)-2, Kamrup(Metro) the case was transferred in accordance with Section3 of the 

Negotiable Instruments(Amendment) Ordinance,2015 which inserts sub section2, section 142 

of the Negotiable Instruments Act, 1881 and as the Complainant maintained the bank account 

at Margherita thus the case was transferred to the Learned Chief Judicial Magistrate, Tinsukia. 

The case record was duly received by the Learned Chief Judicial Magistrate, Tinsukia and by 

order dated 12.11.2016 the case record was send to this Court and accordingly after receiving 

of the case record, by order dated 22.01.2016 this Court directed for registering of the instant 
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case in the Court and notice was accordingly issued on parties and the Complainant as 

recorded by order dated 05.10.2016 prayed for issuance of notice on accused on new address 

at Kamakhya Nagar, Jalukbari ,Guwahati  and the accused accordingly appeared and the 

accused was allowed to be represented by his Learned Counsel and the case  proceeded with 

the cross-examination of the prosecution witnesses. 

6. On the prayer of the Complainant and after hearing of both sides by order dated 

17.10.2017 this Court allowed the Complainant to file affidavit evidence again however this 

order dated 17.10.2017 was set aside in Criminal Revision Case no.13(4)/17 by the Hon’ble 

Court of Addl. Sessions Judge(FTC-1)Margherita and the Complainat was prevented from filing 

further affidavit evidence of his own as the Complainant has already submitted his affidavit 

evidence on 19.02.2015 before the Learned Court of the Sub-Divisional Judicial Magistrate(S)-

2, Kamrup(Metro)which as seen from the  perusal of the case record was filed on 19.02.2015 

before the Learned Court of the Sub-Divisional Judicial Magistrate(S)-2, Kamrup(Metro) and 

was caused to be seen by the then Learned Sub-Divisional Judicial Magistrate(S)-2, 

Kamrup(Metro). 

7. During trial, as many as three witnesses examined on the complainant’s side including 

the Complainant himself  and two Bank officials and the defence fully utilized the opportunity 

to cross-examine the witnesses.  

8. After closure of the evidence of Complainant(prosecution), the incriminating materials 

appearing in the evidence were put to the explanation of the accused under Section 313 

Cr.P.C and his statement recorded kept with case record. The accused was of complete denial 

and stated that he does not know the Complainant and also does not know as to where is the 

residence of the Complainant and that he does not have any relation with the Complainant. 

The accused further stated that he does not have a land of his own and he have not said 

anything to the Complainant about land sale permission. He stated further that the facts 

stated by the Complainant about the sale of land is false and that he(accused) have issued 

three cheques to the Complainant and on the next day, the Complainant was required to 

come for the refund of the amount and in connection with it one agreement was to be 

executed, but the Complainant did not come. 

9. As regard to the question of dishonor of the cheques, the accused in his reply stated 

that there was no reason for depositing the said cheques in the bank account by the 

Complainant as there was no such agreement and that he did not know when the 
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complainant deposited the cheques and also that he has no knowledge when the cheques 

were bounced.The accused further denied of being communicated by the Complainant about 

the subsequent presentation and dishonor of the cheques again. 

   10. The accused also denied of receiving any legal notice fromComplainant. 

11. As to the evidence of PW-2 Sri Bapji Charan Rath, the accused stated that he had no 

communication with the Complainant about the deposit of cheques and he have no idea when 

the Complainant deposited the cheques. As to the evidence of PW-3 Sri Subodh Kumar Das, 

the accused stated that he have no idea about it. 

12. The accused stated that the instant case is false case against him and that there was no 

such issue relating to sale of land. The accused stated that the complainant rather took 

money from him for his treatment at Chennai and thus the complainant took loan from the 

accused and that the agreement was to be executed on the next day of the receiving of the 

cheques. The agreement did not take place between them and there was no further 

communication.He also stated that the cheques were taken from me by conspiracy on the 

name of treatment and were not returned to him and that the accused is unable to get back 

the cheques as he do not know him as well as the complainant’s address and the accused 

claimed innocence. 

 13.  The Defence side also adduced the evidence of the accused person as DW-1 . 

     14.  I have heard the learned counsels for both the parties at lenght. 

15.   Upon hearing and on perusal of record I have framed the following points for 

determination for just decision of the case. 

 

(i)  Whether the accused Sri Bipul Deb(Bulku) had issued cheques bearing no. 

835425 drawn on (State Bank of India )Pandu Port, Kamrup dated 23-06-14 for Rs. 

50,000/-only and Cheque No.  835426 drawn on (State bank of India) Pandu Port, 

Kamrup dated 28-06-14 for Rs. 1,00,000/-only  and  cheque No. 835423 drawn on(state 

Bank of India) Pandu Port, Kamrup dated 15-07-14 an amount of Rs. 1,00,000/-.only, in 

favour of the complainant Sri Saibal Sengupta in discharge of his legally enforceable debt 

or  liability? 

 (ii) Whether a valid notice U/S.138 of the N.I. Act was served upon the accused ? 
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DISCUSSION, DECISION AND REASONS FOR THE DECISION: 

 

16.  Considering the factual matrix and flw of evidences of the case, the point for 

determination no(i) is considered first. 

17. Taking into consideration ,The complainant Sri Saibal Sengupta in his evidence on 

affidavit(initial statement U/S.145 N.I. Act r.w.S200Cr.P.C submitted before the Learned Court 

of SDJM (S)-2 , Kamrup(M) and which was seen by the Presiding Officer. The Complainant as 

PW-1 reiterated the facts given in his complaint petition. He stated that he filed this case 

against the accused Sri Bipul Deb (Bulku) for non payment of Rs. 2,50,000/- (Rupees Two 

lacs Fifty Thousand only)which the complainant gave the same to the accused person for 

selling of a plot of land measuring 29ft X 40 ft=1160 Sqft equivalent to 0B-0K-081 Approx. 

The accused person at the time of the receiving of the amount told him that he shall 

communicate with him within short period to sign on the relevant documents with a view to 

obtain land sale permission. Thereafter the accused person started to avoid him by using 

various means and methods. On 21-06-14 he went to Guwahati to meet to the accused 

person where he meet and asked about transaction where the accused person expressed his 

inability to complete the sale transaction and issued three numbers of cheques i.e. Cheque 

No.(i) 835425 (State Bank of Inda ) dated 23-06-14 amount of Rs. 50,000/-, Cheque No. (ii) 

835426(State bank of India) dated 28-06-14 an amount of Rs. 1,00,000/- (iii) cheque No. 

835423 (state Bank of India) dated 15-07-14 an amount of Rs. 1,00,000/-.only, in favour of 

the complainant in discharge of his liability. Thereafter, on 12-09-2014 the complainant 

deposited  the said three numbers of cheques in his bank account bearing No. 11415326817 

at State Bank of India, Margherita Branch, Margherita, but the same was returned with a note 

“Insufficient Fund” (Ext.7 to Ext.15).  Thereafter, on 12-09-14 he informed the accused over 

telephone about the dishonour of three numbers of cheques, as a result of which accused 

person assured him to present the cheques on 19-09-14 once again as he is going to deposit 

the amount in his account, but once again the three numbers of cheques dishonoured by the 

Bank with remark of “Insufficient Fund” in the account. The PW-1 on 20.09.2014 

communicated the same to accused and on being told by the accused, the complainant 

deposited the cheques on 30.09.2014 but once again the three numbers of cheques 

dishonoured by the Bank with remark of “Insufficient Fund” in the account. 
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The complainant tried to establish communication with the accused but the accused avoided 

the complainant. After that he issued a legal notice to the accused through his Advocate 

(Ext.16) on 07.10.2014. It is also mentioned by the complainant the accused received the 

notice on 27.10.2014 and the complainant even personally requested the accused on 

30.10.2014 but the accused neglected. 

18. In his cross-examination, thePW-1 stated that he know the accused since 2013. Prior to 

2013, he had no terms with accused. He had no dealing with the accused prior to 2013. He 

did not submit any document in proof of address of accused (under objection). Summon to 

the accused in the address given in this case was not served and NBWA was issued against 

the accused. Summon to the accused returned with report that accused could not be found in 

the address (under objection). Distance between Jalukbari and Adabari is about 3 K.M. The 

registered A/D returned with the remark “not found”. The notice issued to the accused by 

registered post in his official address returned with remark “not found”. On 07-10-14 he sent 

pleaders notice to the accused in his official address as well as residential address. He have 

submitted the A/D card of notice dated 07-10-14 in this case vide Ext.17, 18 & 19. Ext. A & B 

are the A/D card of notice dated 07-10-14. Ext. C and D are the postal receipt of sending 

notice. Except Ext.17, 18,19, A, B, C & D he has no other A/D card or postal receipt for 

sending notice to the accused. In Ext. A & B the signature of one Shiva is appearing. Ext. Ext. 

A and B there is not sign of Bipul Deb. In Ext. A and B there is no any official seal. It is further 

stated that he filed this case on 19-02-15. On 12-09-14 he deposited the cheques to the 

bank. On the same day he came to know that cheque was dishonoured due to insufficient 

fund. He has submitted the bank return memo to prove that accused issued the cheque to 

discharge a debt. He has not submitted any document to prove for what purpose he went to 

Guwahati but accused asked him to come. There was no any written agreement executed 

between him and accused in respect of purchase of land. He has not submitted any land 

document of plot situated at BG colony, Guwahati. He has not submitted any document to 

show that accused deals in real estate business in Adabari and he has not submitted any 

document relating to the land which he mentioned in paragraph 3 of his complaint petition. 

He has not submitted any money receipt against the payment of Rs. 2.5 lacs to the accused. 

He met the accused on 21-06-2014 at his chamber, Adabari. On 25-04-13 he met the accused 

for the first time. Ext.1 and Ext.2 are the photocopy. There is no endorsement or seal in the 

cheque. Ext. 4,5,6 bears the seal of bank for collection of cheque. (later on deposed) Ext.4, 
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5,6 does not bear any endorsement by the bank that those were for collection. He has 

submitted the counter folio for depositing the cheque in the bank. Ext. 7(1), 8(1), 9(1) were 

submitted by him to the bank. He has not submitted any forwarding letter that Ext.7(1), 8(1) 

and 9(1) counter folio as bank do not issue any forwarding letter. In Ext.7(1), 8(1) 9(1) there 

is no any signature of bank official. Likewise  in Ext. 10(1), 11(1), 12(1), 13(1), 14(1) and 

15(1) there is no any signature of any bank official. Ext. 7(1), 8(1), 9(1), 10(1), 11(1), 12(1), 

13(1), 14(1) there is his signature. He cannot say the name of chief manager who put 

signature in Ext. 7,8,9,10,11,12,13, 14, 15. Signatures were not put before him. Ext.7, 8 does 

not bear any round seal of the bank. Ext. 9 does not bear any seal of the bank. Signature in 

Ext.7 and Ext.15 are same. In Ext.15 there is no any seal of branch Manager. The initial 

affidavital evidence was executed before Magistrate at Guwahati. Ext. E is his initial 

deposition. His advocate was present while filing of Ext. E. It is further stated that after 

returning of summon unserved, he came to know that accused is residing at Jalukbari, 

Guwahati. After transfer of this case to Margherita, he sent the summon to accused at 

address given in his complaint petition. On 05-10-2016 he prayed before this court for taking 

steps of summon against the accused in the address at Jalukbari, Guwahati. After sending 

summon to accused in his address at Jalukbari, Guwahati he appeared before this court 

through his advocate. The accused in his bail bond submitted at Court of Guwahti shown his 

address as Kamakhya Nagar, Jalukbari, Guwahati. He has not sent any notice of dishonour of 

the cheque to the accused at his address of Jalukbari, Guwahati. He was an employee of 

power department in Arunachal Pradesh as UDC and he retired in the year 2015. He has not 

mentioned in his FIR about payment of Rs.2,50,000/- to the accused for purchasing a plot of 

land. 

19.  PW2 Babaji Charannath, Chief Manager, SBI, Margherita Branch, who deposed in his 

evidence (his evidence was recorded on 08.02.2019) that the complainant Sri Sibal Sen Gupta is 

maintaining one account in the state bank of India, Margherita Branch. He know his account 

number and it is 11415326817 in the name of Mr. Sibal Sen Gupta. On 12-09-14 three cheques 

were presented by the complainant in his branch, which was bounced and in the said reference 

his branch issued three cheques return memo and he could identify the signature of the 

authorized officer and the said cheques return memo was on 12-09-14 and the said cheques 

return memo is marked as Ext. NO. 7, Ext.7(1), Ext.8, Ext. 8(1), Ext.9, Ext.9(1), Ext.10, Ext. 

10(1), Ext.11, Ext.11(1), Ext.12, Ext. 12(1), Ext 13, Ext. 13(1), Ext.14, Ext.14(1) because the 
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cheques was repeated presented in his branch by the complainant thrice. The cheque was 

bounced because on the day of presenting the cheque the accused person was having Rs. 

844.45 paisa in his account. He was presenting the statement of account of the accused person 

Sri Bipul Deb which is maintained in pandu port branch in Kamrup (M), State Bank of India, 

which is marked as Ext.20 and the signature is marked as Ext.20 (1). 

20.  PW3 Sri Subud Kumar Das deposed in his evidence(his evidence was recorded on 

08.02.2019) that one person Sri Bipul Deb is maintaining one account in the State Bank of 

India, Pandu Port Branch, Adabari, Tiniali and he know his account Zno. Is 10044317934 and 

the cheque bearing No. 835425 and cheque No. 835426, 835423 were issued by their branch in 

the name of Sri Bipul Deb, which is Ext. No. 3, 4, 5 & 6 on 12/09/14 the said account had a 

balance of Rs. 844.45 paisa. Ext. 21 is the statement account and Ext.21(1) is his signature. 

Ext.21 is issued from the period 01-06-14 to 31-12-14.  

21. What is required to be considered at this juncture in the first place to start with whether 

the accused issued the said three cheques in question(Ext.4, Ext.5,Ext.6). The testimonial 

evidence of PW-3 Sri Subodh Kumar Das, Manager, State Bank of India, Pandu Port Branch, 

Adabari Tiniali where the accused maintains his account, the PW-3 in his testimonial evidence 

has proved that the three cheques in question were (Ext.4, Ext.5, Ext6) were of their branch 

and were issued in the name of the accused.  The accused in his evidence and also in his 

explanation U/S.313 Cr.P.C has no where denied the issuance of the three cheques in question 

to the Complainant. 

22. From the consideration of evidence of PW-1 Sri Saibal Sengupta and the exhibits(Ext.7 

to Ext.15) Cheque return memo with reason and evidence of  PW-2 Sri Babaji Charan Nath, the 

Chief Manager, State Bank of India, Margherita Branch, however during the cross-examination 

the PW-2 is found shaken as he stated that the Ext.7 to Ext.14 were not issued by him and that 

he was not present in the branch as Chief Manager of the Branch and that in Ext.7 to Ext.14 no 

any name of Chief Manager has been mentioned . Thus, the Ext.7 to Ext.15 could not be 

proved as the PW-2 Sri Babaji Charan Nath failed even to mention as to whether the said Ext.7 

to Ext.15 were compared with the original cheque returning register, presentation and dishonor 

register  and the PW-2 did not depose as per the official record maintained at his office with 

regard to the cheques in question in this case. Also considering the exhibit20(statement of 

account of accused maintained at Pandu Port Branch) and also the testimonial evidence of PW-
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3 Sri Subodh Kumar Das, Manager, State Bank of India, Pandu Port Branch, Adabari Tiniali , he 

exhibited Exhibited Ext.21, the statement of account of the accused maintained at Pandu Port 

Branch and Ext.21(1) is exhibited to be the signature of PW-3 and Ext.21 shows that the 

account had a sum of Rs.844.45paise on the relevant time and account is now inoperative , the 

PW-3 also exhibited Ext.22(KYC of the account of accused) and Ext.23 showing the account 

closing balance. Although, the defence side made an effort to demolish the authenticity of the 

Ext.21, Ext.22, Ext.23 but the PW-3 has stated reasonably that those are the original statement 

of the bank which has been printed from the bank operating system of the bank.Thus, there 

appears no reason for disbelieving the said statements in Ext.21, Ext.22, Ext.23.  

23. Now most pivotal question for bringing home the offence U/S.138 N.I. Act is whether 

the said three cheques were issued by the accused person to the Complainant in discharge of 

any legally enforceable debt or liability. 

24. The Complainant in the complaint petition and also in his evidence averred  that the 

complainant gave the Rs.2,50,000/- to the accused person for selling of a plot of land 

measuring 29ft X 40 ft=1160 Sqft equivalent to 0B-0K-081 Approx. The accused person at the 

time of the receiving of the amount told him that he shall communicate with him within short 

period to sign on the relevant documents with a view to obtain land sale permission.In the 

complaint petition the Complainant has mentioned that accused person is a businessman and 

deals with real estate matters at Adabari Tiniali and surrounding areas of Guwahati having his 

office in the name of Bipul Realtor Private Limited situated at 3rd floor above UCO Bank 

Adabari Tiniali, PO-Pandu, Dist-Kamrup Guwahati. 

25. However, the Complainant side did not substantiate the above claim as to the accused 

person having his office in the name of Bipul Realtor Private Limited at the said address by 

filing of any documents as brouchers or other documents and even fail to produce any other 

witness who could have proved that the accused was running such office. Also as to this part, 

the complainant as PW-1 was found shaken during his cross-examination as he stated that he 

have not submitted any document to show that the accused deals in real estate business at 

Adabari and of his having office at Adabari Tiniali. 

26. Following this, the complainant side as appears from the evidences produced by 

complainant and also the exhibits, however , the complainant in his complaint and thereafter 
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also in his evidence has only mentioned that the accused on 25.04.2013 approached the 

complainant for selling the said plot of land. However, the complaint petition and also in the 

evidences on record, the complainant is silent as to where, which place or by what medium of 

communication was the complainant approached and as to where the complainant as claimed 

by him has given the sum of Rs.2,50,000/- as consideration for buying the said plot of land at 

Guwahati. In this regard, the Complainant as PW-1 during his cross-examination dated 

10.10.2018 appears to have been shaken in his test of cross-examination , as he stated that 

there was no any written agreement executed between him and the accused in respect of 

purchase of land and that he have not submitted any land document of plot situated at V.G 

Colony, Guwahati.  

27. The defence since, the time of the cross-examination of the PW-1 (Complainant) have in 

their cross-examination by suggesting that the said amount of Rs.2,50,000/- was borrowed by 

the complainant for his treatment from the accused and tried to demolish the claim of sale of 

land for which the complainant claims that the three cheques in question were issued by the 

accused . Although the Complainant as PW-1 in his cross-examination has denied the 

suggestion. However, as discussed in the foregoing paragraphs the complainant side has failed 

to prove beyond reasonable doubt that the accused person approached the complainant to sale 

the said plot of land at Guwahati and the complainant gave Rs.2,50,000/- as consideration for 

the same and the accused subsequently due to his inability to complete the sale transaction, 

thus issued the three cheques in question in discharge of his legal liability.  

28. The Accused as DW-1 has testified of the complainant approaching him for money 

required for treatment. In his cross-examination , the DW-1 admitted that on the date when he 

issued the cheques he was not having sufficient money  and this part as discussed is already 

proved by evidence of PW-3,the Bank Manager of Pandu Port Branch but the Complainant side 

has failed to prove that the said cheques were meant for discharging a legally enforceable debt 

or liability as discussed in the forgoing paragraphs.  

29. The accused in his explanation U/S.313 Cr.P.C was of complete denial and stated that 

he does not know the Complainant and also does not know as to where is the residence of 

the Complainant and that he does not have any relation with the Complainant. The accused 

further stated that he does not have a land of his own and he have not said anything to the 

Complainant about land sale permission. He stated further that the facts stated by the 
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Complainant about the sale of land is false and that he(accused) have issued three cheques to 

the Complainant and on the next day, the Complainant was required to come for the refund 

of the amount and in connection with it one agreement was to be executed, but the 

Complainant did not come. 

30. As regard to the question of dishonor of the cheques, the accused in his reply stated 

that there was no reason for depositing the said cheques in the bank account by the 

Complainant as there was no such agreement and that he did not know when the 

complainant deposited the cheques and also that he has no knowledge when the cheques 

were bounced.The accused further denied of being communicated by the Complainant about 

the subsequent presentation and dishonor of the cheques again. 

   31.  The accused also denied of receiving any legal notice fromComplainant. 

32. As to the evidence of PW-2 Sri Bapji Charan Rath, the accused stated that he had no 

communication with the Complainant about the deposit of cheques and he have no idea when 

the Complainant deposited the cheques. As to the evidence of PW-3 Sri Subodh Kumar Das, 

the accused stated that he have no idea about it. 

33. The accused stated that the instant case is false case against him and that there was no 

such issue relating to sale of land. The accused stated that the complainant rather took 

money from him for his treatment at Chennai and thus the complainant took loan from the 

accused and that the agreement was to be executed on the next day of the receiving of the 

cheques. The agreement did not take place between them and there was no further 

communication.He also stated that the cheques were taken from me by conspiracy on the 

name of treatment and were not returned to him and that the accused is unable to get back 

the cheques as he do not know him as well as the complainant’s address and the accused 

claimed innocence.  

34. The provisions of S.138 of NI Act mandates that the dishonoured cheque must have 

been received by the complainant against a legally enforceable debt or liability but in the instant 

case, the Complainant has failed to prove the same beyond reasonable doubt. Thus, in view of 

the above, the point for determination(i) is decided in negative and against the complainant. 

35. Now in respect of point for determination no.(ii), the Complainant side exhibited Ext.17 

and Ext.19 the A.D. cards , the A.D. Card shows that the notice was delivered the address 

which is the home address of accused at adabari Tiniali, Guwahati and at office address . On 

close scrutiny, of the Ext.17 and Ext.19, it is seen that the same were received by one Shiva 
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and the accused person himself or by any family member of the accused. The Complainant as 

PW-1 in his cross-examination, the PW-1 is found shaken as to the aspect of service of the legal 

notice as the PW-1 in his cross-examination stated that the summon to the accused in the 

address given in this case was not served and thereafter NB W/A was issued. During his cross-

examination, the PW-1 further stated that it was after this case was transferred to Margherita 

Court and on 05.10.2016 with the permission of the Court , the Complainant the summons were 

issued at the Jalukbari, Guwahati address. This development is after the passage of along time 

to the initial stage where the Complainant is required to send legal demand notice to the 

accused. Thus, although the Ext.18 and Ext.20 postal slips showing that the notice was duly 

sent and although the Section 27 of the General Clauses Act provides for drawing presumption 

of due service as notice was sent by Registered post but in the present case, the defence side 

have contested the point that the address mentioned in the complaint , the accused is neither 

residing at the said address nor having any office and the Complainant has failed to adduce in 

support of the same to prove that accused is having his office of real estate at the said address. 

Thus, it cannot be concluded that the accused duly received the demand notice U/S.138 of N.I. 

Act. Thus, the point for determination (ii) is decided in negative and against the Complainant. 

36. On the basis of above discussion  and consideration of materials on record, the 

Complainant failed to prove his case beyond reasonable doubt and as such the accused Sri 

Bipul Deb@ Bulku is not held guilty for offence U/S.138 Negotiable Instrument Act and 

accordingly the accused Sri Bipul Deb@ Bulku is acquitted from the charge U/S.138 of N.I. Act. 

 

 ORDER 

37.  In the light of the above discussion and decision, I hereby acquit the accused person Sri 

Sri Bipul Deb@ Bulku under section 138 of The Negotiable Instrument Act, 1881. 

 

38. The accused person Sri Bipul Deb@ Bulku is acquitted and set at liberty forthwith. The 

Bail  bond of the accused person is extended automatically for a further period of 6(six) months 

from today as per provision of Section 437A Cr.P.C. 
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39. The judgment is delivered and the operative part of the same is pronounced in the open 

court, today, the 5th  day of December, 2020 under the hand and seal of this court. The case is 

disposed of on contest. 

 

 

  

 

 

 Typed and corrected by me. 

 

                                                                     (Smti. S.Borpujari) 
                                                               Sub Divisional Judicial Magistrate(M) 

     Margherita (Assam). 
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APPENDIX 
 

1. LIST OF PROSECUTION WITNESS: 

 

PW-1- Sri Saibal Sengupta(Complainant). 

PW-2- Sri Babaji Charan Nath(Bank Official). 

PW-3- Sri Subod Kumar Das(Bank Official). 

 
2. LIST OF PROSECUTION EXHIBITS:  

Ext.1- Railway Ticket. 
Ext.2- Railway Ticket. 
Ext.3- Guest house receipt. 
Ext.4- Cheque no.835425. 
Ext.5-Cheque no.835426. 
Ext.6- Cheque no.835423. 
 
Ext.7, Ext.8, Ext.9, Ext.10,Ext.11, Ext.12, Ext.13, Ext.14, Ext.15-Cheque return memos. 

 Ext.7(1), Ext.8(1), Ext.9(1), Ext.10(1),Ext.11(1), Ext.12(1), Ext.13(1), Ext.14(1), 
Ext.15(1)- Deposit slips. 

Ext.16- Legal Notice. 

Ext.17-A/D Card. 

Ext.18- Postal receipt. 

Ext.19- A/D Card. 

Ext.20- Postal Reciept. 

Bank Official witness exhibits:- 

Ext.20-Statement of account of accused(marked in ext as 20 but ought have been 
marked as Ext.21). 

Ext.21-Statement of account of accused. (marked in ext as 21 but ought have been 
marked as Ext.22). 

Ext.22-KYC of accused bank accout. (marked in ext as 22 but ought have been marked 
as Ext.23). 

Ext.23-Statement of account of accused. (marked in ext as 23 but ought have been 
marked as Ext.24). 

3.LIST OF DEFENCE WITNESS:  

DW-1- Sri Bipul Deb. 

       Contd..Appendix 
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4.LIST OF DEFENCE EXHIBITS:  

 Ext.A- A/D Card. 

Ext.B- a/d Card. 

Ext.C- Postal slip. 

Ext.D- Postal Slip. 

Ext.E- Initial Deposition of Complainant filed at SDJM Court No.2- Kamrup(M) 

 

 

 

 

 

(Smti. S. Borpujari) 

                     Sub-Divisional Judicial Magistrate(M) 

                                                           Margherita, Assam. 

   

 

    

   

   

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 


