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 IN   THE COURT OF THE ADDL. SESSIONS JUDGE-2(FTC), TINSUKIA  

 Sessions  case No. 101(T)2017

                                      U/S 10/13 U.A(P) Act.

                            

                             Present :        Md. Abdul Hakim, M.A., LL.B.,

                           Addl. Sessions  Judge-2(FTC), 

                                                   Tinsukia.

     The State of Assam

     -Vs-

        Sri  Biswajit  Moran @ Phuleswar  Moran

                                                                 ------------Accused        

Appearance :

               For the State : Sri R.C Das, Ld. A.P.P,

               For the accused person........... Sri  N. Phukan, Adv.                

 Date of evidence :  21.04.18,  07.06.18, 02.07.18, 
                      29.08.19,  29.11.19.  

   
 Date of argument :   09.01.2019

 Date of judgment :  22.01.2020.

  

                                           J  U  D  G  M  E  N  T

1.             Prosecution story, as it transpire from the bare perusal of the

FIR,  lodged by the informant,  Sri  Jitendra  Singh  Rathod,   Deputy

Commandant  33 Bn. Camp, Nonkhuli,   Bahadur  Chariali  that  on

20.09.13  at  about 1:45 P.M an  information  was  received  from  their
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intelligence   cell personnel  that one ULFA hardcore militant  namely,  Sri

Biswajit  Moran  alongwith  three  others   are  staying  in  a  house  of

Sri   Bipul  Moran of Hebeda village,  Bordubi.  On  receipt  of   the

secret   information  police   and  CRPF  conducted  joint    search

operation  and  raided  the  house   at  No.  2   Hebeda   Gaon   and

apprehended  the   hardcore   ULFA  militant   Sri   Biswajit   Moran

alongwith  three  persons  namely,  1)  Diganta  Moran,  2)  Anonta

Baruah  & Bipul  Moran.  No  arms  and  ammunition  were  recovered

from  them. No  case,  documents and  arms  and  ammunition  were

found  from  the  surrounding  area. All   the  four  persons  were

brought  to  the  P.S  for  interrogation. On  interrogation  ULFA  cadre

Biswajit  Moran  confessed  that  he  is  a  member  of  28 Bn  ULFA 'A'

coy.  Hence,  this  case.  

2.            Receiving the FIR, Bordubi P.S. registered a case no. 79/06

and caused investigation. On completion of the investigation, Biswajit

Moran was charge sheeted and forwarded to face the trial.

3.               On   appearance   before  the  court   by  the accused, copy

was  furnished  to them u/s 207 Cr.P.C. Thereafter, the GR case no.

686/2006 was committed to the Court of Session by the S.D.J.M(S),

Tinsukia The GR case no. 686/2006 was registered as session’s case

no. 101(T)/2017 and transferred to this court for trial.

4.               On  appearance   of   the   accused  and  upon hearing both

sides  and  considering  the  materials  on  record   charge  had  been

framed   u/s 10/13 U.A(P)  Act particulars of which on being read over

and explained the accused,  he  had pleaded not guilty and claimed to

be tried.                                                                

 
5.            During trial, prosecution examined 7 (seven) witnesses. As

there is implicating material against the accused,   he  is examined u/s

313 Cr.P.C. I have heard argument put forward by the ld. Counsel for
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both the sides as well as gone through the entire evidence available

on record.

6.   Points for determination :-

(i)  Whether the accused on 13.07.06 at  about 1:45 P.M

being members of  an unlawful  association  has   been

taking  part  in meetings  of   the Association and assists

the  operations  of   the   association  and   thereby

committed an offence punishable U/s. 10 of the U.A (P)

Act ?

(ii)Whether  the  accused   on  the  same  day,  time  and

place   takes  part , commits, incites  the  commission

of  any unlawful  activity  and  thereby committed an

offence punishable U/s. 13 of the U.A (P) Act?

DISCUSSION,DECISION AND REASONS THEREOF:

7.          P.W.1,    Sri  Ananta  Baruah has deposed that   he does not

know  the  informant, Sri  Jitendra  Singh  Rathod. He  knows  the

accused person who  belongs  to  his village.  The incident  took  place

about more  than three  years back. He came  to know  from  villagers

that accused  Biswajit  Moran has  been  arrested  by  CRPF personnel.

8.          The Cross-examination of  this  witness  is  declined  by  the

defence.                 

9.             P.W.2, Sri  Bipul  Moran has  deposed  that he  does not   know

the  informant, Sri Jitendra  Singh  Rathod. He  knows  the  accused

person who  belongs  to  his village.  The incident  took  place about

twelve  years back. He  came to  know  that police  arrested  the

accused, Biswajit  Moran   claiming  to  be  member  of ULFA. He  did
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not visit  the  house  of  accused when his  house  was  searched  by

police.  

10.      In  Cross-examination  the  PW.2  has  deposed that  the

accused  was  arrested  on suspicion. He does not  know  whether  he

was  a  member of  ULFA. The  accused  is  now at  their village. 

11.       P.W.3, Sri  Parama  Kalita has  deposed  that  he does not

know  the informant of this  case.  He  knows  the  accused person. He

cannot  say  when  the  incident took place. Accused  belongs  to his

village. He  does  not  know  why  accused  was  arrested  by police.

Ext. 1 is  the  seizure-list,  Ext. 1(1) is  his  signature.   

12.     In   Cross-examination the  PW.3 has  deposed that   his

signature  was  taken in  a blank  paper. He  does  not  know  what

was  written  in  Ext. 1. 

13.      P.W.4., Sri  Krishna  Moran  has  deposed that he does  not

know the  informant  of  this  case  but he  knows  the   accused

present in  the  dock. He cannot  recollect  the  date of incident. He

cannot  recollect  whether police had  recorded his  statement or not.

He has no personal  knowledge whether the  accused  had link  with

the  banned outfit  or not.   

14.      The Cross-examination of  this  witness  is  declined  by  the

defence.

15.     P.W.5,   Sri Chandra  Chutia   has  deposed  that  he  does

not know the  informant  of  this  case  but he  knows  the   accused

present in  the  dock. He cannot  recollect  the  date of incident. He

cannot  recollect  whether police had  recorded his statement or not.

He has no personal  knowledge whether the  accused  had link  with

the  banned outfit  or not. 
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16.        The Cross-examination of  this  witness  is  declined  by  the

defence.

17.      PW - 6, Sri    Birbal  Ram  Meena  (The  statement  is

recorded  in  English  and interpreted  in Hindi to  the  witness) has

deposed  that  on  13.07.2006   he   was  posted   at   Monkhuli  33

Battalion CRPF, Tinsukia  as  a  Sub-Inspector. On  that  day  at  about

1:45 P.M  an information  came  to  their the  then C.O, Sri  Vivek

Chaturbedi  that  an ULFA  Activist  Sri  Biswajeet  Moran  was  taking

shelter    in   the  house   Bipul  Moran.  Then  they  were  ordered  to

proceed  towards Bipul Moran's  house  with  their troop. Then  he

alongwith two  Platoon with   Bordubi  Police went  to  Bipul  Moran's

house   at   3:50  P.M.  Deputy  Commandant,  Sri  Jitendra   Singh

Rathod(since  deceased), constable  Ramlal Meena(since  deceased)

have died in a  car  accident  while  they  were  coming  from Ajmer

to  Jaipur. Then  they  gharrowed  the  house  of  Bipul  Moran and

they  announced   whoever   in   that   to   come out.  Hearing  their

announcement  three  persons  came  out  from  that  house but the

accused    Sri  Biswajeet  Moran did   not  come out. Then  for  the  2 nd

time  they again  announced  that if  the  accused  will not  come  out,

then  they  will  throw  grenade. Then   the  accused  came out. Then

they searched  the whole  house but  they  could not  find  anything.

Then  they  brought  the  accused alongwith  other  three persons to

Bordubi  P.S. Then they interrogated them in  the police  thana  itself.

The   accused   Biswajit   Moran   told  them  that   he   had   been

associated  with  ULFA  Activist  from  2005. The accused  Biswajit

Moran  revealed  that  the  other  persons  were not  associated  with

ULFA Organization.  Then they  took  all  persons    to  Tinsukia  Civil

Hospital   for  medical   check up and then  handed them over  to

Bordubi  P.S  and  Lt.  Jintendra  Singh  Rathod   lodged   the   FIR   at

Bordubi  P.S. Police  recorded his statement.    
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18.     In Cross-examination  by  Prosecution,   the   PW.6   has

deposed  that  he  knows  the  scriber  of  the  FIR of  this  case. He

cannot  confirmly  say  what  is  written in  the  FIR. They went  to  the

place of occurrence as  soon  as  they got  the information  but  they

did not  file  any  FIR  at  that  moment  before   the local  police.  He

cannot say  the names of  the  local  police  who  assisted them on

the  date of  occurrence. 

19.       He  denies  the  suggestion  that they  did not  inform  the

local  police  and no person  from  local  police  accompanied us to

the P.O.  He cannot  say  the names of  other  persons who  were

caught  alongwith Biswajit  Moran. They did  not  hand  over  the

persons   caught  from  the  place  of  occurrence  to  the  local  police

immediately,   even  though  police   personnel   from  local   police

station  were  present  with them. He  denies the  suggestion  that it

is  not their  duty to  hand  over  any  person caught or  arrested

during   an  operation   to   the  local   police  immediately  as  the

operation  was under Unified  Command Structure. The  operation was

not a  joint operation  and  they have  acted of  their own. He  denies

the  suggestion  that  they did  not  catch Biswajit  Moran on  the  day

of  occurrence   from the  P.O   as   stated  in  the   FIR.   He cannot

remember  the  date of lodging  the FIR. He  denies the  suggestion

that  they did not hand over  the  accused  person   on  the  same day

to   the  Local   police. After   lodging    the   FIR   police  took   his

statement. He  denies the  suggestion  that he  did not  state  before

police  that “they  gharrowed  the  house  of  Bipul  Moran and they

announced   whoever   in   that   to   come  out.  Hearing  their

announcement  three  persons  came  out  from  that  house but the

accused    Sri  Biswajeet  Moran did   not  come out. Then  for  the  2 nd

time  they again  announced  that if  the  accused  will not  come  out,

then  they  will  throw  grenade. Then   the  accused  came out”. He

denies the  suggestion  that  he  did not  state  before  police  that
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“the   accused  Biswajit   Moran   told  them  that   he   had   been

associated  with  ULFA  Activist  from  2005. The accused  Biswajit

Moran  revealed  that  the  other  persons  were not  associated  with

ULFA Organization”. He  denies the  suggestion  that they did not  find

anything   like  arms  and  ammunition  or  objectionable papers,

books etc. from the  possession of  the  accused persons or  from  the

place of  occurrence. He  denies the  suggestion  that that  accused

Biswajit  Moran  is not associated  with ULFA  Organization,  rather, he

is  a cultivator  and  they have  falsely  lodged  this  case  against

him. 

20.    P.W.  7,  Sri   Biswa   Kr.  Doley,   has   deposed   that  on

13/07/2006, he was working as O.C. at Bordubi P.S. On that day, at

about 7.30 pm, one Jitendra Singh Rathur, the deputy commandant 33

Bn. CRPF camp, Bahadur Chariali had lodged an ejahar before police,

alleging  that  one  dreaded  ULFA  has  been  taking  shelter  at  No.  2

Haveda. Accordingly,  one Sri  Biswajit  Moran and  other three were

apprehended by CRPF personnel and handed over to the Bordubi P.S.

Ext. 2 is the said ejahar and Ext. 2(1) is the signature of commandant

Jitendra Singh Rathur and Ext. 2(2) is his signature on the ejahar. He

took  the  charge  of  investigation.  Thereafter,  he  recorded  the

statement  of  the  complainant  at  the  P.S.  He  also  recorded  the

statements of Birbal Ram Mina, Ram Lal Mina and A.S.I. Hem Kanta

Duwarah. Thereafter, he visited the place of occurrence and drew up

one sketch map. Ext. 3 is the said sketch map and Ext. 3(1) is his

signature. He had searched one house of Bipul  Moran and prepared

one  search  list.  Ext.  1  is  the  said  search  list  and  Ext.  1(2)  is  his

signature. He recorded the statements of Padmeswar Moran, the gaon

burha,  Krishna  Moran,  Porma  Kalita  and  Chandra  Chetia.  The

apprehended accused was examined and his statement was recorded

and later on he was forwarded to the Ld. Court. In the mean time, he

was  transferred  and  handed  over  the  C.D.  to  the  O.C.  On  careful

perusal  of  the  C.D.,  it  is  seen  that  the  next  presiding  officer  I.O.
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Prafulla  Kotoky  prayed  for  prosecution  sanction  to  the  Home

Secretary, through the Superintendent of Police, Tinsukia.  Later on,

prosecution sanction was received from the Home Secretary, through

the  Superintendent  of  Police,  Tinsukia.  Ext.  4  is  the  prosecution

sanction.  Thereafter,  it  is  seen from the C.D.  that  the I.O.  Amulya

Gogoi,  S.I  of  police  has  submitted  the  charge  sheet  against  the

accused Biswajit  Moran, u/s  10/13 of  UA(P)  Act.  Ext.  5  is  the said

charge sheet and Ext. 5(1) is the signature of Amulya Gogoi, which he

can recognize.  

21.     In  cross-examination  the  PW.7  has  deposed  that   he did

not receive any intimation or information prior to lodging of the FIR of

this case, nor did he made any G.D. entry. It is a fact that during those

days,  all  operations  against  the  militants  were  held  under  the

command of  Unified Command Structure.  It  is  fact  that  under  this

structure, one person from the local police is to be deputed along with

any operation team under the concerned P.S. There is no any entry

regarding deputation of any police personnel from his P.S. regarding

this operation, where this accused person was apprehended. 

22.    He  denies the  suggestion  that  on the day of occurrence,

there was no any operation conducted, as he has stated and alleged

in the FIR.  He  visited the place of occurrence on the next day of the

lodging  of  the  FIR  at  about  4.45  pm.  During  the  period  of

investigation, he did not record the statement of Anand Majhi, whose

house  is  adjacent  to  the  place  of  occurrence.  He   denies  the

suggestion  that he  did not visit the place of occurrence as he has

stated in Ext. 3 and Ext. 1. and he did not record the statements of

any  person  near  to  the  place  of  occurrence.  During  the  period  of

investigation, he did not seize any objectionable material, which can

be  used  to  link  the  accused  person  with  ULFA. He   denies  the

suggestion   that  the  charge  sheet  was  filed  without  properly

investigating the case.  
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23.     With  regard  to  the point  for   determination the  Ld.

Defence Counsel  has  submitted  (i) that  the Prosecution  has  failed

to prove  that  the  accused  was  a  member  of  ULFA i.e. an unlawful

association. (ii)  That  the  prosecution  has  failed to  prove  that

being  the member of  unlawful  association  the  accused  had  been

taking  part  in  meeting  of  the  association  and  assisted  the

operation  of  the  association and   committed  or incited  to  do

commission  of  any  unlawful  activity  by  the  people. (iii)  That there

is  no  material  circumstances  which  can  be   connected  with the

accused  that he was   involved   with  any  unlawful  activity. (iv) That

no  witnesses  or  independent  witnesses  have   alleged  anything

against  the   accused  persons.  (v) That no objectionable  material

was  seized  from  the  accused   which  can  be  used  as  link the

accused  with  ULFA  organization. Hence,  the  accused   should  be

acquitted  from  the  charges  of  the  offence.

24.       In  reply,  Ld. Addl. P.P  has submitted  that  there  is  no

evidence  that  the  accused  was   connected  with  any  unlawful

activity. 

25.      Upon hearing  both sides  I  have  gone  through  the

material  evidence on  record and  found  that  the  prosecution  has

succeeded  to prove  that  the  accused  was  arrested  by  the   CRPF,

but  PW1,  PW2,  PW3,  PW4  &  PW5  have   not   deposed  that   the

accused was  a  member  of  unlawful  association. Although  the

PW.6 has  deposed that  the  accused  has  admitted that he  was

associated  with  ULFA  Activist  from  2005  but  to  corroborate  his

statement   prosecution  has   failed  to   prove   with   any   cogent

evidence. No  other  PWs have  stated that the accused person was

associated with ULFA  organization. 
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26.     In  course  of  cross-examination of  PW.7,  who  was  the O/C

of Bordubi  PS on 13.07.06, has  stated  that – ‘he  did  not   receive

any intimation  or  information prior  to  lodging  the  FIR  of  this  case

nor  did   he made any G.D. entry. It is a fact that during those days,

all operations against the militants were held under the command of

Unified Command Structure. It is fact that under this structure, one

person from the local police is to be deputed along with any operation

team  under  the  concerned  P.S.  There  is  no  any  entry  regarding

deputation  of  any  police  personnel  from  his  P.S.  regarding  this

operation, where this accused person was apprehended’. But  PW 6 &

PW 7 have  failed  to  disclose the  local  police who  accompanied in

the operation. From the evidence of the PW 7 it is proved that at the

time  of  occurrence,  the operation  to  apprehend ULFA  cadre was

conducted under  the Unified Command Structure.  But here in the

prosecution  case  as  the  O/C  i.e.  PW 7  of  the  concerned  place  of

occurrence  was  in  dark  about  the  operation  or  no  local  police

personnel  had  accompanied  the  CRPF  during  the  time  of  the

apprehension of the accused person it  cast  a  doubt  about  the

authenticity  of  the  prosecution story.    

27.       Apart  from  the  above  discussion,  it  is  apparent that no

incriminating  material  or  document  of any  unlawful  association

was  recovered  from  the possession  of  the  accused person. As

nothing  incriminating documents  or  material  were  found  in  the

possession  of  the   accused  person,  and  as  there  is  no  material

evidence  to   connect   the   accused   person   with   any  unlawful

activities  of   any  unlawful  association  it  cast   a  doubt  about  the

allegation  set   by  the  prosecution.

28.    There  is  no  circumstantial  material  or  evidence  is  found

against the accused person. In  this  regard  I  would   like  to  cite  the

case  of  Sharad Birdhi chand Sarada-vs-State of Maharashtra,

AIR 1984 SC 1622 wherein it is observed by the Hon'ble Apex court
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that some basic principles which should be followed at the time of

relying on circumstantial evidence in criminal case, viz.

A. The circumstances from which the conclusion of guilt is

to be drawn should be fully established.

B. The facts so established should be consistent only with

the hypothesis of the guilt of the accused, that is to say they should

not be explainable on any other hypothesis except that the accused is

guilty.

C. The circumstances should be of a conclusive nature and

tendency.

D. They should exclude every possible hypothesis except

the one to be proved.

E. There must be a chain of evidence so complete as not to

leave any reasonable ground for the conclusion consistent with the

innocence of the accused and must show that in all human probability

the act must have been done by the accused.

29.     In  the  Sibu   Das   @  Bapa Vs.  State   of  Tripura

(2013(1) GLT 682) Hon’ble Court has observed in para 15 as follows

that -  “The  Supreme Court  in  the  case  of Dasari Siva  Prasad

Reddy  Vs.  Public Prosecutor,  High  Court  of A.P reported in  (2004)

11 SCC 282 has  observed  in  a  case  of  circumstantial  evidence

that  a  strong suspicion,  no  doubt  exists  against  the  appellant but

such  suspicion cannot  be  the  basis  of  conviction,  going  by  the

standard  of  proof required  in  a  criminal  case”.

30.       In the Sikandar Ali vs. state of Assam {2010 (3) GLJ

679} Hon’ble Gauhati High Court has observed that Mere suspicion or

suspicious circumstances cannot ease prosecution of its main duty of

proving its case against an accused person beyond reasonable doubt.

 
31.      The  Supreme  Court has also cautioned about the danger

that conjecture and suspicion may take the place of  legal  proof  in

cases depending largely on circumstantial evidence. In Jaharlal Das
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vs.  State of  Orissa AIR 1991 SC 1388  Hon’ble  Supreme Court

observed  that  in  cases  depending  largely  upon  circumstantial

evidence there is always a danger that conjecture or suspicion may

take the place of legal  proof,  the court  must satisfy itself  that the

various circumstances in the chain of events should be established

clearly and that the completed chain must be such, as to rule out a

reasonable likelihood of the innocence of the accused. When the main

link  goes  the  chain  of  circumstances  gets  snapped  and  the  other

circumstances cannot in any manner establish the guilt of the accused

beyond all reasonable doubts. It is at this juncture the court has to be

watchful and avoid the danger of allowing the suspicion to take the

place of legal proof for sometimes unconsciously it may happen to be

a short step between moral certainty and legal proof. At times it can

be a case of ‘may be true’. But there is long mental distance between

‘may be true’ and ‘must be true’ and the same divides conjecture

from sure conclusions’.

32.   Here   in   the  instant  case  the  prosecution  has  failed  to

establish  the  fact  that  the  accused  was  a  members  of  an  unlawful

association and took  part  in meetings  of   the Association and assists the

operations  of   the  association or  took  part  ,  committed or  incited  the

commission  of  any unlawful activity. The chain of evidence in the instant

case is not complete.  The circumstances against the accused is not

fully  established. The  circumstances  against  the  accused  is  not

conclusive  nature  and  tendency.  Hence  it  cast  a  doubt  about  the

authenticity of the prosecution story.

33.     Under  the  above  facts  and  circumstances and  taking

note  of the  evidence  on record I am of considered  opinion  that

Prosecution has failed  to  prove  the  case  against  the  accused Sri

Biswajit  Moran U/s. 10/13 U.A(P) Act beyond  all reasonable  doubts.

Hence, the  accused  Sri  Biswajit  Moran is  acquitted on benefit of

doubt and set at liberty.
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34.       Destroy the  seized  material if any in  accordance  with

law.

35.        The  bail  bond of the accused is extended to six months as

per S. 437 A Cr.P.C.  

36.       Send  a copy of the Judgment to the Deputy commissioner

Tinsukia. 

37.        Given  under my hand and seal of this court on this the 22nd

day of January, 2020.

Dictated &  corrected  by me:                 

                                  

             (Md. Abdul Hakim)                              (Md. Abdul Hakim)
     Addl. Sessions Judge (FTC-2),              Addl. Sessions Judge (FTC-2), 
                 Tinsukia.                         Tinsukia.

                                                             

Transcribed by :

 P.D Phukan (Steno).
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   A P P E N D I X

PROSECUTION WITNESSES:

P.W.1,  Sri  Ananta  Barua, 

P.W.2,  Sri  Bipul  Moran,

PW.3,   Sri  Parama  Kalita,

P.W.4,  Sri Krishna  Moran,

P.W.5,  Sri Chandra  Chutia,

P.W.6,  Sri Birbal  Ram  Meen,

P.W.7,  Sri Biswa  Kumar  Doley(IO)   

 

PROSECUTION  DOCUMENTS :

Ext. 1 is the  seizure-list,  

Ext. 2 is  the  Ejahar,

Ext. 3 is  the sketch  map, 

Ext. 4 is  the  Prosecution Sanction, 

Ext. 5  is  the  Charge-sheet,

                                                                         
                                                         (Md. Abdul Hakim)

                Addl. Sessions Judge-2(FTC), 
                                                                         Tinsukia


