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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, TINSUKIA 

 

P. R. C. CASE No. 477 of 2019 

 

U/S 379/511 of IPC  

 

State of Assam 

 

Versus 

 

Sri Binanda Das @ Habu....………………….Accused 

 

 

 

 

Present: Zafreena Begum, AJS 

 

Judicial Magistrate First Class, Tinsukia 

 

 

For the prosecution: 

Sri P.K. Sarma 

                  ……………….  Additional Public Prosecutor for the State 

For the defence:  

    Sri Debojit Bose 

                      ………………..  Advocate for the accused 

 

Evidence recorded on:   17.10.2019, 07.11.2019 and 22.11.2019 

Argument heard on:   03.01.2020 

Judgment delivered on:  17.01.2020 

 

 



PRC Case No. 477 of 2019 

2 | P a g e  
 

 

 

JUDGMENT 

           

1. The genesis of this case has its roots with the lodging of the First Information Report 

(FIR) that on 10/03/2018 at about morning 3.30 am in the motor cycle garage/ 

workshop situated at 5 no. gate, Guijan, the accused person Sri Binanda Das @ Habu 

was caught red handed when he was trying to steal some parts of the motor cycle 

along with one other person, who fled away. The accused persons broke the bamboo 

door and entered the premises. Hence the case. 

 

2. On the basis of aforesaid FIR, police registered a case against the accused person as 

Tinsukia PS Case No. 284/18 under Section 379 of Indian Penal Code (Herein after 

referred to as IPC). Police investigated the case and on completion of investigation 

submitted charge-sheet against the accused person Sri Binanda Das @ Habu under 

Section 379/511 of Indian Penal Code.  

 

3. On appearance of the accused person Sri Binanda Das @ Habu in Court, copies of 

relevant documents u/s 173 Cr.P.C was furnished to him in compliance with Section 

207 of Cr.P.C. 

 

4. Considering the relevant documents and hearing both the parties a prima facie case 

was found against the accused person under Section 379/511 of IPC. The accused 

person pleaded not guilty and claimed to be tried when charge of offence under those 

Section is duly read over and explained to him. 

 

5. During evidence the Prosecution Side adduced evidence of six witnesses and exhibited 

six documentary evidences. 

 

6. At the close of the prosecution evidence, examination of the accused person U/S 313 

of the Cr.P.C. has been done with regard to the incriminating circumstances appeared 

against him in the prosecution evidence. Defence side has adduced no evidence and 

plea of the defence is of total denial.  
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7. I have heard the arguments of the Learned Additional Public Prosecutor Sri P.K. 

Sharma, representing the State and Learned Legal Aid Counsel, Sri Debojit Bose 

representing the accused person. After perusing the records, considering the materials 

produced, hearing the arguments of the learned counsels for both the sides and the 

accused person, the following point is taken as points for determination. 

 

POINTS FOR DETERMINATION: 

 

(i) Whether the accused person attempted to commit the offence, such as theft, 

intending to take some parts of motorcycle from the informant's 

workshop/garage, without his consent, and in such attempt did a certain act 

towards the commission of the said offence of theft of motorcycle parts and 

thereby committed an offence punishable U/S 379/511, IPC? 

 

8. The points for determination shall be decided in the light of the evidence on 

record. 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

9. Prosecution has examined the informant, Sri Bijoy Kumar as PW1. In his examination, 

he stated that he is the informant of this case and he knows the accused standing in 

the dock, as he is his neighbour. He stated that the incident took place this year and 

he is a motor bike mechanic and he has a garage and godown where he keep the 

motorcycles, which he received for repairing. He further stated that one day at about 

3:00 AM in the morning, when he woke up, he heard some sound in his godown and 

he went inside the godown to check with the help of flash light of his mobile and saw 

the accused person Sri Binanda Das @ Hobu, sitting inside his godown and when he 

saw him, he immediately tried to escaped, but he caught him and handover him to 

the Police. He added that later, he came to know that prior to this he came to his 

godown and had already taken few parts of motorcycle which were kept for repairing.  

He proved the Ext.1 as the ejahar he lodged before Guijan Outpost and Ext.1(1) as his 

signature.  
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10. During his cross-examination PW1 further stated that he does not know who has 

written Ext.1. and what is written therein. He had signed Ext.1 as per the direction of 

the Police.  He went to Police Station at about morning 4:00 AM, accompanied by 

almost 30 persons. On the day of the incident he saw only the accused person in his 

godown. He had not seen the accused to stole anything from his godown. At the time 

of incident his sister in law Smt. Bandana Tanti was present at the place of incident.  

11. PW2, Sri Suraj Kumar, in his examination, stated that he knows the informant, who is 

his neighbour and whose house is adjacent to his house. It is stated that he knows 

the accused and the incident took place last year, after Kali Puja. There was a theft of 

motorcycle parts took place in the godown of the informant and he heard hue and cry 

of informant at about 3:00 AM in the morning and immediately he went to the house 

of the informant and saw that the accused person was trying to escape and he along 

with the informant caught him at a distance of about half kilometer from the house of 

the informant. The villagers also gathered after they caught him. Thereafter they took 

the accused to the Guijan Outpost and handed over the accused to the police.  

12. During his cross-examination PW2 further stated it is fact that he had not stated 

before the police that, he heard hue and cry of informant at about 3:00 AM in the 

morning and immediately he went to the house of the informant and that the accused 

person was trying to escape and he along with the informant caught him at a distance 

of about half kilometer from the house of the informant. He had not seen any incident 

regarding theft. About 150 villagers gathered at the P.O. at the time of incident. He 

does not know what articles were stolen from the godown of the informant.  

13. PW3, Sri Ajay Singh, in his examination, stated that he knows the informant as he is 

his own uncle. He knows the accused standing in the dock, who is his neighbour and 

the incident took place last year one day after Kali Puja. He stated that there was a 

theft of motorcycle parts took place in the godown of informant. He heard hue and cry 

of informant at about 2:00 AM in the morning and immediately he went to the house 

of the informant and that the accused person was trying to escape and he along with 

the informant and other persons caught him at a distance of about half kilometer from 

the house of the informant. The villagers also gathered after they caught him. 

Thereafter they took the accused to the Guijan Outpost and handed over the accused 

to the police.  
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14. During his cross-examination PW3 further stated he had not seen any incident 

regarding theft. He cannot say what articles have been stolen from informant's 

godown. When he went to the house of the informant, he saw that informant was 

running after the accused and immediately he also run after the accused and caught 

him about half kilometer. He came to know about the incident from the informant.  

15. PW4, Sri Tarun Kurmi, in his examination, stated that he knows the informant. He 

knows the accused person. The incident took place one year ago at the time of Kali 

Puja. The incident took place early in the morning at about 3:30am-4am. The 

informant has a garage where he repairs motorbikes. On that day the accused person 

Sri Binanda Das @ Kuhu entered into the garage of the informant and his house is 

adjecent to the house of the informant and he heard hue and cry of the informant and 

when he came out of his house he saw the accused person running on the road. He 

along with informant and few others ran after him and caught him at a distance of 

about 50 meters. Nothing is found in the hand of the accused. After that they 

informed the police and took the accused to the police station and handed over the 

accused to the police and then informant lodged the ejahar of the instant case. The 

accused person entered the garage of the informant by breaking the bamboo door.  

16. During his cross-examination PW4 further stated  that whatever he had stated today 

in the court today he had not stated the same before the police in his statement. He 

had not seen any theft committed by the accused. He does not know what articles 

have been stolen. The informant is his relative and neighbour. 

17. PW5, Sri Sohan Karmakar, in his examination, stated that the informant is his 

neighbour. He knows the accused person standing in the dock. Incident took place 

one year ago. The incident took place early in the morning at about 3:30am-4am. The 

informant has a garage where he repairs motorbikes. On that day the accused person 

Sri Binanda Das @ Kuhu entered into the garage of the informant and he heard hue 

and cry and when he came out of his house he saw the accused person running on 

the road. He along with informant and few others ran after him and caught him at a 

distance of about 50 meters. Nothing is found in the hand of the accused. After that 

they informed the police and took the accused to the police station and handed over 

the accused to the police and then informant lodged the ejahar of the instant case.  
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18. During his cross-examination PW5 further stated he had not seen any theft committed 

by the accused. He does not know what articles have been stolen. He does not know 

who has stolen and what has been stolen. He had not seen the accused entering the 

garage of the informant.  

19. PW6, ASI Dipak Sonowal, in his examination, stated that on 10.03.2018, he was at 

Guijan Police outpost. On that day, informant Sri Bijoy Kumar lodged an ejahar with 

Guijan Police outpost in respect of theft of his shop. On receipt of the FIR, I/C Guijan 

Police Outpost SI Nilakanta Chutia vide GD entry no. 146 dated 10.03.2018 forwarded 

the ejahar to O/C, Tinsukia PS for registering a case and endorsed his name for 

preliminary investigation of the case. Ext. 2 is the signature of SI Nilakanta Chutia 

with seal. On the same day, O/C Tinsukia PS registered a case being Tinsukia PS case 

no. 284 of 2018 u/s 379 IPC. Ext.3 is the signature of Sri Ajay Kumar Das, SI, then 

O/C Tinsukia PS. Ext. 4 is the extract copy of GD entry  no. 146. Ext. 4(1) is the 

signature of SI Nilakanta Chutia. On the date of filing ejahar, the informant along with 

few others brought the accused person to the police outpost. The accused person 

stated before him that he has trespassed into the garage. The accused admitted the 

fact of trespass but denied theft of any articles. On the same day, he visited the PO 

and prepared the sketch map of the PO. Ext. 5 is the sketch map, Ext. 5(1) is his 

signature. On being found sufficient materials against the accused in connection with 

the case, he forwarded him to the Court. Prior to the arrest of the accused person, he 

had visited the PO and recorded the statement of witnesses viz. Sri Suraj Kumar, Sri 

Ajay Seal, Sri Sohan Karmakar and Sri Barun Kurmi. Subsequently after concluding the 

preliminary investigation, he had handed over the CD to SI Nilakanta Chutia who after 

completing the investigation submitted the charge-sheet against the accused person. 

Ext. 6 is the charge-sheet, Ext. 6(1) is the signature of SI Nilakanta Chutia, which is 

known to him. SI Nilakanata Chutia submitted charge-sheet u/s 379/511 IPC against 

the accused person. 

20. During his cross-examination PW6 further stated he took the charge of investigation 

on 10.03.2018 at about 9 AM. He visited the PO at about 8:30 AM. He recorded the 

statement of all witnesses on the same day. He prepared the sketch map i.e. Ext. 5 at 

about 9 AM. He arrested the accused person at the Guijan outpost. No any articles 

were recovered or seized in connection with the instant case.  
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Appreciation of Evidence:- 

 

21. I have considered the evidence on record of both sides in its entirety and I have also 

considered the rival pleas of both sides. 

 

22. Let us now appreciate the evidence of all prosecution witnesses one by one to see 

whether the prosecution has been able to prove the case beyond all reasonable 

doubts.  

 

23. At this point, before appreciation of the evidence, I would like to point out the 

essential ingredients of Section 379 of IPC and Section 511 of IPC. An offence U/S 

379 IPC has following essential ingredients:- 

 

(i) Dishonest intention to take property; 

(ii) The property must be movable; 

(iii) It should be taken out of the possession of another person; 

(iv) It should be taken without the consent of that person; and 

(v) There must be some moving of the property in order to accomplish the taking of 

it. 

 

24.  An attempt is an overt act immediately connected with the commission of an offence 

and forming part of a series of acts which, if not interrupted or frustrated or 

abandoned, would result in the commission of the completed offence. A person 

commits the offence of attempt if he intends to commit an offence and with that 

intention takes any step towards the commission of that offence. 

 

25.  The act which constitutes “attempt” to commit an offence within the meaning of 

Section 511 IPC must be an act which by itself or in combination with other acts 

leads to the commission of the offence. There are thus two requirements – 

 
(i) the act must be done with intention to commit the offence and  

(ii) the act must be a step towards the commission of the offence.  
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26. I have also gone through the provision of Section 114 of the Indian Evidence 

Act, 1872 which states that the Court may presume the existence of any fact which it 

thinks likely to have happened, regard being had to the common course of natural 

events, human conduct and public and private business, in their relation to the facts 

of the particular case.  

 

27. In relation to the instant case, from the perusal of the evidence on record it appears 

that the informant has been examined as PW1. PW1 in his evidence stated that on the 

day of incident at about 3:00 AM he heard sound in his motorcycle godown and when 

he went to check with the help of flash light of his mobile, he saw the accused person 

inside his garage/godown where he kept his motorcycle for repairing and that when 

the accused person saw him, he tried to escape. The evidence of the other PWs fully 

corroborated with the evidence of PW1. PW2, Sri Suraj Kumar corroborated the 

evidence of PW1 and he stated that at about 3:00 AM in morning he heard the hue 

and cry of the informant and when he went to the informant, he saw the accused 

person trying to escape and he along with the informant caught him at a distance and 

handed over to the Police. Again, PW3 in his evidence justified that when he heard 

hue and cry, in the morning, he immediately went to the house of informant and saw 

the accused person trying to escape and the accused person was caught at a distance 

of half kilometer and was handed over to the police. PW4 also corroborated the 

evidence of PW1, PW2 and PW3 by stating that the accused person entered into the 

garage of the informant and that when he heard hue and cry of the informant and 

came out of the house he saw the accused person running on the road. PW4 in his 

evidence stated that the accused person entered the garage of the informant by 

breaking the bamboo door, which is also reflected in Ext.1. PW5 Sri Sohan Karmakar 

also deposed that when he heard hue and cry of the informant and came out of his 

house he saw the accused person running on the road. PW6, ASI Dipak Sonowal, who 

is the investigating Officer of this case, in his evidence deposed that the accused 

person stated before him that he had trespassed into the garage but denied the theft 

of articles.  

 

28. From the evidence on record of all the prosecution witnesses, it is clearly proved that 

the accused person entered into the garage/godown of the informant at about 3:00 
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PM with the intention to commit theft. During cross-examination PW1 stated that he 

had not seen the accused person stealing anything from his godown. PW2 and PW3 

also stated that they had not seen any incident regarding theft. PW4 in his evidence 

stated that nothing is found in the hand of the accused. During cross-examination of 

PW4 and PW5 and they stated that he does not know what article has been stolen. 

Moreover, PW6 also stated that the accused also denied the theft of articles. It was 

argued by Ld. Legal Aid Counsel for the accused person that during cross-examination 

of the PWs, it has come to light that the accused person has not committed any theft 

and that no article has been seized from the accused person. It is pertinent to 

mention that in Ext.1., i.e. the ejahar, the informant has not stated that there was 

theft of articles from his garage, but has stated that the accused person was caught 

when he was seen when he attempted to steal some parts of motorcycle and all the 

PWs in their evidence have stated that they have seen the accused person running 

from the house of the informant at morning 3:00 AM. 

 

29. Hence Point No. (I) is decided in affirmative and goes against the accused person. In 

the entirety of evidence on record and assessment thereof; this court arrived at the 

decision that the prosecution could prove its case against the accused person beyond 

reasonable doubt under Section 379/511 beyond doubt. 

 

CONVICTION 

 

30. The close scrutiny of entire materials on record leads me to the irresistible conclusion 

that the prosecution has succeeded in establishing the charge U/S 379/511 IPC, 

beyond all reasonable doubts, against the accused Sri Binanda Das @ Habu  and 

hence, he is held guilty and convicted accordingly. 

 

BENEFIT OF PROBATION OF OFFENDERS ACT 

 

31. Now let me considered whether the accused person is entitled to get benefit of 

probation in this case. 

32. From the perusal of the evidence on record it seems clearly that the accused person 

had an intention to commit the said offence. In the light of growing crime rate in 
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society and social environment of villages/towns/cities such crime should not go 

unpunished and the offence being grave and serious one & he is  not entitled to get 

any benefit. 

33. Considering the all aspects I decided that the accused person will not be released on 

probation as per sec 3 and sec 4 of the Probation of Offenders Act 1960. 

 

HEARING OF POINT OF SENTENCE 

 

34. Now I proposed to pass appropriate sentence after hearing the convict. Heard the 

convict on the point of sentence. He prayed mercy of the court being a poor person 

and he will never do such act in near future. 

 

Order 

 

In the light of the above discussions and reasons it is proved beyond reasonable doubt that 

the accused person had committed the offence under Section 379/511 of IPC, having regard 

to the nature of offence and circumstances of present case, I hereby sentence the accused 

person namely Sri Binanda Das @ Habu U/S 379/511 IPC to undergo simple imprisonment 

for a period of 4 months and to pay a fine of Rs.500/- (Rupees Five Hundred only) i/d to 

simple imprisonment for a term of 15 days. 

The period of detention already under gone by the convict accused person in the jail custody 

during the trial of the instant case shall be set off as per provisions of Section 428 of Cr.P.C. 

 

Let a copy of the judgment be given to the convict free of cost under Section 363 of Cr.P.C. 

 

Given under my hand and the seal of this Court on this 17th day of January, 2020 at 

TINSUKIA COURT. 

 

The case is disposed of. 

          

 

            (ZAFREENA BEGUM)           

                                                          JUDICIAL MAGISTRATE FIRST CLASS 

                    TINSUKIA             
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A P P E N D I X 

 

List of Prosecution Witnesses  

 

P.W. 1: Sri Bijoy Kumar. 

P.W. 2: Sri Suraj Kumar. 

P.W. 3: Sri Ajay Singh. 

P.W. 4: Sri Tarun Kurmi. 

P.W. 5: Sri Sohan Karmakar. 

P.W. 6: ASI Dipak Sonowal. 

 

 

List of Defence Witnesses 

 

DW: None 

 

List of Prosecution Exhibits/Documents: 

Ext.1: Ejahar. 

Ext.2: Signature of SI Nilakanta Chutia with seal. 

Ext.3: Signature of Sri Ajay Kumar Das, SI, then O/C Tinsukia PS. 

Ext.4: Extract copy of GD entry  no. 146. 

Ext.5: Sketch map. 

Ext.6: Charge-sheet. 

 

 

List of Defence Exhibits/Documents: 

 

 Nil 

 

 

                (ZAFREENA BEGUM) 

 JUDICIAL MAGISTRATE FIRST CLASS 

                                                                                              TINSUKIA 


