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G.R. Case No. 719 of 2016

IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE,

TINSUKIA

GR No. 719 of 2016

STATE OF ASSAM

-VS-

1. SRI SUBRATA DAS, S/O LT. DINESH DAS
2. SRI DIPEN DAS, S/O LT. DINESH DAS

BOTH ARE RESIDENCE OF

                          ZIG ZAG ROAD, WEST SRIPURIA, 

P.S. & DIST: TINSUKIA (ASSAM)

Under Section 341/353/379/323/34 of IPC

Present: Debasish Kashyap,

Addl. Chief Judicial Magistrate, Tinsukia

FOR THE STATE:  Mrs. Jugamaya Phukan, learned Asstt. PP

FOR THE ACCUSED: Sri Shreeram Prasad, learned defence counsel 

CHARGE FRAMED ON: 24/01/2017

EVIDENCE RECORDED ON: 28/06/2017, 19/12/2018, 19/01/2019, 
29/11/2019 

ARGUMENT HEARD ON: 07/02/2020 

JUDGMENT DELIVERED ON: 20/02/2020 

JUDGMENT
PROSECUTION CASE:

1. The  alleged  incident  of  this  case  is  the  outcome  of  a  bitter

fighting  between  a  husband  and  wife  over  their  minor  son  and
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intervention of police therein. 

2. The informant herein is a police officer posted as I/C, Hijuguri

Out Post under Tinsukia P.S. On the midnight of 11/04/2016, Mrs. Luna

Das lodged a written FIR at Hijuguri  Out Post alleging that she was

tortured by her husband named Sri Subrata Das (accused no.1 herein)

who has  also  kidnapped her  minor  son.  The  informant  immediately

swung into action and went to the house of the accused No.1 along

with Smt. Luna Das and two other employees of Home Guard namely

Sri Pankaj Dutta and Smt. Tulika Barman. The minor son of Smt. Luna

Das was found there and she had taken her possession.

3. While returning to the out post, the accused No.1 accompanied

by his brother Sri Dipen Das (accused No.2 herein) came in two bike

and obstructed the police party on the road. Both the accused alleged

that they are kidnappers in uniform and then assaulted them. Pankaj

Dutta sustained injuries as a result. Both the accused also snatched the

flasher of the informant from his uniform.   

INVESTIGATION:

4. With these allegations, a written FIR was lodged by Sri Paragjyoti

Buragohain at Tinsukia P.S. which was registered as Tinsukia P.S case

No. 401/2016 under Section 341/325/379/353/34 of IPC and the O/C,

Tinsukia P.S. Sri Ajay Kr. Das took up the investigation of the case. 

5. The accused persons were arrested and sent to judicial custody.

Later, they were released on bail. The bikes used by the accused in the

alleged  incident  are  seized  and  later  same  were  released  in  the

custody of the owners. On completion of investigation, charge-sheet

was  submitted  against  the  accused  persons  under  Section

341/323/379/353/34 of IPC.

FRAMING OF CHARGE:

6. The accused were summoned for appearance. Copies of relevant
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documents are furnished to the accused persons on their appearance.

After hearing both sides and finding prima facie material, charge under

Section  341/353/379/323/34  of  IPC  was  framed  against  both  the

accused by my learned predecessor. Particulars of the above offence

are read over and explained to the accused persons by my learned

predecessor to which they pleaded not guilty and claimed to be tried.

TRIAL:

7. Prosecution  has  adduced  evidence  of  three  witnesses.

Prosecution  has  failed to  produce the remaining  witness  and hence

prosecution evidence was closed. The accused persons were examined

under Section 313 of Cr.P.C. and their plea is of total denial. Defence

side declined to adduce any evidence and hence defence evidence is

closed. I have heard the argument of both the sides.

8. POINT FOR DETERMINATION:

(1)  Whether  the  accused on  11.04.2016 at  about  1.10  AM at  West

Sripuria,  Raja  Field  Tiniali,  P.S.  Tinsukia,  Dist.  Tinsukia,  Assam  had

restrained Sri Paragjyoti Buragohain, Pankaj Dutta and Tulika Barua on

the way to Hijuguri Out Post in furtherance of their common intention

and thereby committed an offence punishable under Section 341/34 of

IPC?

(2) Whether the accused persons on the same date, time and place

voluntarily caused hurt to Sri  Paragjyoti Buragohain, Pankaj Dutta in

furtherance  of  their  common  intention  to  cause  hurt  to  them  and

thereby committed an offence punishable under Section 323/34 of IPC?

(3) Whether the accused persons on the same date, time and place

assaulted Sri Paragjyoti Buragohain, Pankaj Dutta being public servants

on duty in furtherance of their common intention to deter them from

discharging their duty as such public servant and thereby committed

an offence punishable under Section 353/34 of IPC?

(4) Whether the accused persons on the same date, time and place

committed  theft  of  one  flasher  from  the  uniform  of  Sri  Paragjyoti
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Buragohain by removing the same from his possession in furtherance

of  their  common  dishonest  intention  to  take  away  the  same  and

thereby committed an offence punishable under Section 379/34 of IPC?

EVIDENCE OF P.W.1:

9. PW1-Sri Parag Jyoti Buragohain supported his written FIR in his

evidence in chief. He deposed that on 11.04.2016 at about 12.30 am, a

woman named Luna Das filed a complaint at Hijuguri police out post

alleging that her husband, Subrata Das had harassed her with demand

of money and took away her son forcefully from her. He made GD Entry

No.162 dated 11.04.2016 in this regard and proceeded to the house of

Subrata Das with Staffs namely, Sri  Pankaj Dutta and Woman Home

Guard,  Tulika  Baruah  along  with  the  complainant.  On  reaching  the

house of the accused, the complainant identified her son and took him

in her custody and thereafter they left that place.  

10. The witness again testified that on their way back to the outpost,

the accused Subrata Das and his brother Dipen Das followed them and

wrongfully restrained them near Raja Field and abused them and also

blamed that they were dacoits in uniform and kidnapper of his son.

When they got down from their vehicle, both the accused assaulted

him and Pankaj  Dutta.  He  sustained  injuries  in  his  face  and Pankaj

Dutta sustained injuries in his hand as a result.  They also snatched

away the flasher of his uniform. As further deposed by the witness, he

was on duty as the in-charge of Hijuguri police out post at the time of

incident.  

11. The P.W.1 further testified that thereafter, they called Additional

force  and  with  the  help  of  the  said  force,  they  apprehended  the

accused person and brought them to Hijuguri police out post and filed

written ejahar.  Ext.1 is the ejahar and Ext.1(1) is his signature. The

O/C, Tinsukia PS registered case against his ejahar and the same was

investigated by SI Ajay Kr. Das. The investigating officer recorded his

statement.  The motorcycles of the accused persons were also brought

to the out post and later on those were seized by the I/O.  The flasher

was also seized.  One motorcycle, one smart phone and one flasher
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was seized by him from the accused Subrata Das on the basis of the

GD Entry.  Ext.2 is the said seizure list and Ext.2(1) is his signature.

M.Ext.1 is the said flasher.

CROSS EXAMINATION OF P.W.1:

12. In  his  cross-examination,  the  P.W.1  deposed  that  Luna  Das

approached  him  at  about  12.30  am  with  an  FIR  and  the  FIR  was

forwarded to O/C, Tinsukia P.S. for registration of case after making a

GD  entry.  Later  on,  said  FIR  was  sent  back  to  Hijuguri  OP  after

registration of case and he was endorsed with investigation of the said

case. The extract copy of GD Entry No.162 dated 11.04.2016 was not

enclosed by him with his ejahar.  

13. The witness again stated that just after 5 to 10 minutes of filing

the ejahar, he went to the house of the accused, Subrata Das and the

child was with him at that time.  The door of the house was closed

when they reached there and he asked them to open the door.   He

asked for Subrata Das but when he did not get out of his house, he

entered the house in search of him. Subrata Das was in another room,

so he came out.  

14. The P.W.1 further stated that the child was sleeping on the bed.

The complainant took the child in her custody and they came back

directing the accused to appear at Hijuguri O.P.  He replied that he did

not obtain any search warrant to search the house of the accused. The

witness also stated that the accused Subrata Das is the father of the

child.  

15. The P.W.1 admitted that he does not have the power to recover

the child from the possession of his father and he also did not recover

the child.  He was taken in custody by his mother. The witness affirmed

that as per section 97 Cr.P.C., District Magistrate only has the power to

issue  search  warrant.   He  also  admitted  that  the  complainant  took

away the child and he did not prevent her in taking away the child. The

witness  replied  that  no  kidnapping  case  was  registered  against  the

accused Subrata Das.  
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16. The  P.W.1  also  stated  that  this  case  was  not  entrusted  for

investigation in his name. He again stated that preparation of seizure

list is a part of investigation. In this case, the seizure list (Ext.2) was

prepared by him.  However, the I.O. of this case did not seize the Ext.2

from him.  He affirmed that he does not have the power to record

statement in any case which is not entrusted to him. But the witness

affirmed that  he recorded the statement of  Luna Das,  Prerona Das,

Pankaj Dutta and Tulika Baruah in this case. He also admitted that he

had partly investigated the instant case in connection with GD Entry

No.162.  

17. The P.W.1 stated that he cannot say without going through the

GD Entry as to whether GD Entry No.163 is related to this case or not.

He also affirmed that from the house of the accused, one can go to the

Hijuguri OP through Tinkunia or through 700 number gate. The P.W.1

stated that he went to the house of the accused on the basis of FIR

dated 11.04.2016. But,  the FIR number is  not mentioned in his CD.

Later on, SI Ajoy Das had conducted the investigation of this case and

he also recorded his statement.  

18. The P.W.1 stated that he has neither mentioned in the FIR nor

stated to the I/O that the accused persons called them dacoits. He also

admitted that he has not stated before the I/O that he sustained injury

on his face and Pankaj Dutta sustained injury in his hand. He again

affirmed that he has never stated before the I/O and in the FIR that the

accused were taken to the PS by additional force. The witness stated

that the shirt where the flasher was fitted was not seized in this case.

However, the flasher was seized by him.  

19. The P.W.1 also stated that he had not  investigated about the

number of houses in the PO.  He had not recorded the statements of

people residing in the vicinity of the PO.  He was the then I/C of Hijuguri

TOP.  They were provided with vehicle from government.  At the time of

this incident, they had a gypsy.  He went to the house of accused on

the  day  of  incident  at  12.55  am  in  an  auto  for  the  purpose  of
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investigation.  

20. The P.W.1 stated that he did not kidnap the son of the accused

on that day. The informant Luna Das accompanied them to the PO. The

son of the informant came with his mother on that day.  At the time

they entered the house of the accused, the son of the informant was

sleeping.  But  when  they  reached,  he  woke  up.  The  witness  also

admitted that as the informant, he cannot investigate this case. But, he

had conducted a part of investigation of this case.  It is admitted by the

P.W.1 that his investigation is illegal.

EVIDENCE OF P.W.2:

21. PW2, Smti. Tulika Baruah is another witness of the prosecution.

She deposed in her evidence that the incident took place about 2 years

ago. She along with the informant and driver of the vehicle went to

Shreepuria to apprehend an accused. But after one hour when they

were  returning  to  Hijuguri  OP,  the  father  of  the  said  accused  had

obstructed their vehicle on the way. The witness again testified that

she did not see the person who had obstructed their way.  She also

knows nothing more than that. The cross examination of this witness is

declined.

EVIDENCE OF P.W.3:

22. Another witness of the prosecution Sri Pankaj Dutta deposed as

PW.3 that the incident took place about 3-4 years ago. One day at 9:30-

10 PM the wife of the accused came to the Police Out Post and told

something to the I/C of Hijuguri O.P. Then he accompanied the I/C to

the house of the accused to rescue the child of the accused who was

confined by the accused. He along with the I/C and wife of the accused

rescued and brought the child from the accused. 

23. He  again  testified  that  while  returning,  the  accused  and  his

brother restrained them alleging that they had kidnapped his son in the

guise of being police officer. Thereafter a scuffle took place between

the accused and the I/C of Hijuguri OP. He intervened and parted them. 
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24. People  gathered  there  and  he  informed  the  O.P.  Police  force

came from OP who apprehended the accused and brought them to O.P.

During the scuffle, flasher having police logo of the informant was torn

out.  The I/O seized the flasher, motorcycle and mobile phone in his

presence through Ext-2 seizure list wherein Ext-2(2) is his signature.

CROSS EXAMINATION OF P.W.3:

25. In  his  cross-examination,  the  P.W.3  deposed  that  he

accompanied the informant to the house of the accused at about 9:30-

10 PM. He again stated that he had gone to the house of the accused

in an auto though he did not know the name of the auto driver or the

registration number of the auto. They also returned in the same auto. 

26. He again stated that the accused is the father of the said child

and he did not take permission from the accused for taking the child

with them. He forgot if the informant had shown any document to the

accused at the time of taking the child.  

27. The witness again stated that the incident took place 2-3 years

ago. But in the examination in chief, it is wrongly written as 3-4 years

ago. The incident took place in the year 2015.  

28. The  P.W.3  affirmed  that  police  recorded  his  statement.  He

affirmed that he had stated before police that he along with the I/C

went to the house of the accused at 12:30 AM. He however stated that

he doesn’t remember at what time and on which date, he had gone to

the house of the accused. 

29. He again stated that  they were restrained by the accused at

Sreepuria.  He  however  stated  that  he  had  told  to  police  that  the

accused had restrained them at Raja Field Tiniali.  The witness again

stated that the accused had restrained them at Raja Field Tiniali and

alleged that the I/C as duplicate police. 
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30. It is further stated by the P.W.3 that 30-35 people gathered there

and all of them had seen the incident. He again stated that all those

persons were neighbours of the PO and some of them were male and

some  were  female.  The  P.W.3  further  stated  that  there  are  many

houses near the PO. But he has no idea about the number of  such

houses.

31. The witness stated that at the time of putting his signature in

Ext-2, he did not see any of the persons gathered at the P.O. The P.W.3

again stated that at the time of seizure, he was not present there. The

informant is his superior officer and he obeyed his orders. He had put

his signature in Ext-2 as per direction of the I/C. He is not aware about

the contents of Ext-2.  

32. The P.W.3 stated that he has not seen the seized flasher today in

the court.  He also has not seen the shirt of the I/C where the flasher

was pinned on that day.  He also did not notice what was done by the

people gathered there at the time of incident.  The P.W.3 stated that his

statement was recorded by the informant and the FIR was also filed by

the informant.

ARGUMENT FOR AND AGAINST THE PROSECUTION CASE:

33. The learned APP has submitted that the prosecution case is well

established  by  all  the  witnesses  of  the  prosecution  and  hence  the

accused are liable for punishment. 

34. On the other hand, Mr. Shreeram Prasad, the learned counsel of

the accused has argued that there are material contradictions in the

evidence of the PWs. It is also argued that P.W.2 has specifically stated

that about 30/35 people had seen the incident. But, none of them is

produced as witness. Hence, prosecution case is not believable.

35. It is again argued by Mr. Prasad that the informant has himself

investigated the case without any authority and hence, investigation is

illegal.
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36. Mr. Prasad has also submitted that the victims were not on any

official duty at the time of the alleged incident. They did not have any

authority to go to the house of the accused at that time and therefore,

there is no question of any restrain being put to them by the accused

in discharge of their official duty.        

DISCUSSION  AND  DECISION  ON  POINT  FOR  DETERMINATION

NO.1 & 2:

Both these points for determination are taken together for discussion

for the sake of convenience. 

37. All the three witnesses of the prosecution are the victims of the

alleged incident and all of them are also the eye witnesses. However,

the evidence of all these eye witnesses differ on material points. 

38. The  informant/victim  (PW1)  has  deposed  that  he  received  a

written FIR from Smt. Luna Das at Hijuguri Out Post on 11.04.2016 at

about  12.30 AM with allegation that  her  husband,  Subrata Das had

harassed her with demand of money and took away her son forcefully

from her. Thereafter, he proceeded to the house of Subrata Das with Sri

Pankaj Dutta (P.W.3) and Woman Home Guard,  Tulika Baruah (P.W.2)

along with Smt. Luna Das. The complainant took her son in her custody

from the  house  of  Subrata  Das  and thereafter  they  left  that  place.

However,  while  returning  back,  the  accused  Subrata  Das  and  his

brother Dipen Das followed them and wrongfully restrained them near

Raja Field and abused them. When they got down from their vehicle,

both the accused assaulted him and Pankaj Dutta. He sustained injuries

in his face and Pankaj Dutta sustained injuries in his hand as a result.

39. However, this evidence of the P.W.1 is not at all supported by the

other eye witness (P.W.2). She has only stated that she along with the

informant and driver of the vehicle went to Shreepuria to apprehend an

accused. While they were returning to Hijuguri O.P., the father of the

said accused had obstructed their vehicle on the way. This eye witness

has also failed to  identify  the person who had allegedly  obstructed

their  way.  She  has  also  not  supported  the  prosecution  allegation
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regarding the physical abuse of the victims by the accused persons. 

40. Again, the other eye witness (P.W.3) has presented a different

version of the alleged incident. He has stated that while returning from

the house of the accused, the accused and his brother restrained them

alleging that they had kidnapped his son in the guise of being police

officer. Thereafter a scuffle took place between the accused and the

informant  (P.W.1)  where  he  intervened  and  parted  them.  Thus,  the

P.W.3  has  not  supported  the  version  of  the  P.W.1  that  they  were

assaulted and injured by the accused persons. 

41. It also appears from the version of the P.W.1 and P.W.3 that the

accused persons had followed them while they were returning in their

vehicle and then restrained them on the way. Therefore, the accused

persons must have overtaken the vehicle of the PWs and then restrain

it  from the  front.  However,  there  is  no  evidence  how  the  accused

persons had followed the vehicle of the PWs and then restrained them.

On the other hand, the other eye witness (P.W.2) has even failed to

identify the persons who had allegedly restrained them. Consequently,

there appears element of doubt in the prosecution evidence regarding

this allegation against the accused.   

42. The P.W.1 has also stated that they were restrained and abused

by the accused near Raja Field. The P.W.2 is however not aware about

the place of alleged occurrence. On the other hand, the P.W.3 has at

first stated that they were restrained by the accused at Sreepuria. He

has also admitted of stating to the I/O that they were restrained near

Raja Field Tiniali and later he has stated that they were restrained near

Raja  Field  Tiniali.  It  therefore  transpires  that  the P.W.s  are  not  very

much aware about the place of alleged occurrence as well. 

43. Apart  from  that,  the  P.W.3  has  specifically  stated  that  about

30/35 people in the vicinity of the place of occurrence had gathered

there at the time of incident and they had seen the whole incident.

However, none of them is produced as a witness in this case. Hence,

there  is  also  no  evidence  from any  other  corner  in  support  of  the
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evidence  of  the  prosecution  marred  in  material  contradiction  and

omission.

44. Thus,  there  is  material  contradictions  and  omissions  in  the

evidence of the prosecution witnesses regarding the allegation that the

accused persons had physically abused them resulting in their injuries.

Moreover,  there  is  also  material  contradiction  in  the  prosecution

evidence as to how the accused persons had restrained the PWs in the

way.  Because of  the above,  prosecution evidence  in  support  of  the

allegation  that  the  accused  persons  had  restrained  and  physically

abused the victims does not inspire the confidence of the Court. Hence,

prosecution has failed to establish the offence under Section 341/323

of IPC against the accused persons to the satisfaction of  the Court.

Both the point for determination No.1 & 2 are hence decided in the

negative.

DISCUSSION  AND  DECISION  ON  POINT  FOR  DETERMINATION

NO.3:

45. Section 353 of the Penal Code creates an offence if  a person

assaults or uses criminal force, to any person, being a public servant,

in the execution of his duty as such public servant, or with intent to

prevent or deter that person from discharging his duty as such public

servant, or in consequence of anything done or attempted to be done

by  such  person  to  the  lawful  discharge  of  his  duty  as  such  public

servant, shall be punished with imprisonment of either description for a

term which may extend to two years, or with fine, or with both.

46. The basic ingredients of an offence under Section 353 IPC can be

culled out as follows;

a. Accused assaults or uses criminal force

b. The assault or criminal force is used to deter the public servant from

discharge of duty as public servant.

47. It is inherent in section 353 IPC that intention to deter the public

servant  must  be  accompanied  by  use  of  criminal  force  or  assault.
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Assault  again  is  the  making  of  any  gesture,  or  any  preparation,

intending or knowing it to be likely that such gesture or preparation will

cause  any  person  present  to  apprehend  that  he  who  makes  that

gesture or preparation is about to use criminal force to that person.

Criminal force on the other hand is use of force with intent to commit

any offence,  annoyance etc.  Again a person is  said  to  use force to

another if he causes motion, change of motion, or cessation of motion

to that other.

48. It will thus be seen that in order to attract the penal provisions of

section  353 IPC  prosecution must  necessarily  prove  use of  force  or

assault. The use of force, if intentional, would make out the offence of

criminal force and if such criminal force or assault is used against any

public  servant  with  an  intent  to  deter  such  public  servant  from

discharging his duty as public servant an offence under Section 353 IPC

can be said to have been committed.

49. Coming to the evidence in the instant case, there is no denying

the fact that the victims (P.W.1, P.W.2 and P.W.3) are all employees of

police department and of the establishment of Home guard and all of

them  are  admittedly  public  servants.  Now,  what  is  to  be  seen  is

whether they were discharging duty as such public servant at the time

of the alleged incident.

50. The P.W.3 has deposed that they had gone to the house of the

accused along with the P.W.1 to rescue the child of the accused who

was confined by the accused. P.W.2, on the other hand, has deposed

that she along with the P.W.1 and driver of the vehicle had gone to

apprehend an accused. It is clear that the P.W.2 and P.W.3 are not very

much aware whether they were discharging any duty as public servant

at the time of the alleged incident. They were just accompanying the

P.W.1 at that time.

51. On the other hand, P.W.1 has deposed that he had gone to the

house of the accused Subrata Das in connection with GD Entry No.162

dated  11.04.2016  along  with  the  P.W.2  and  P.W.3.  However,  that
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particular  GD entry is  not  produced and exhibited.  There is  also no

other evidence to substantiate the claim that all these three victims

were discharging their duty in connection with that particular GD entry

within their authority as public servant. 

52. Admittedly, P.W.1 had gone to the house of the accused along

with  the P.W.2 and P.W.3 to investigate a case which was not  even

entrusted to the P.W.1 for investigation. It is also admitted by the P.W.1

that  he  had  no  authority  to  search  the  house  of  the  accused  and

recover the child of the accused from that house. Moreover, they were

allegedly restrained and assaulted by both the accused persons while

returning back from the house of  the accused. Clearly therefore,  all

these three victims were not discharging any duty as public servant at

the time of the alleged incident. 

53. Moreover, as already discussed, prosecution has also failed to

establish  that  the  accused  persons  had  restrained  and  physically

abused the victims. In view of the above, the charge under Section 353

of IPC cannot be said to have been made out against the accused.

Hence, prosecution has failed to establish the offence under Section

353 of IPC against the accused persons to the satisfaction of the Court.

Point for determination No.3 is hence decided in the negative.

DISCUSSION  AND  DECISION  ON  POINT  FOR  DETERMINATION

NO.4:

54. The informant (P.W.1) has stated that after assaulting him and

Pankaj Dutta (P.W.3), the accused persons snatched away the flasher

from his uniform. He also stated that the flasher and the motor cycle of

the accused were brought to the police out post and seized by the I/O.

However, he has later stated that the flasher was seized by him vide

Ext.2. The flasher is also produced in Court which the P.W.1 identified

as M. Ext.1. 

55. However, the P.W.1 has specifically admitted in cross that he was

not  entrusted  with  investigation  of  this  case.  Admittedly,  he  has
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illegally  seized  the  flasher  vide  Ext.2.  It  is  also  admitted  that  the

seizure list (Ext.2) prepared illegally by the P.W.1 is not further seized

by the I/O. Hence, the seizure of the flasher vide Ext.2 is admittedly not

in accordance with law and procedure. 

56. Again, P.W.3 who is a seizure witness of Ext.2 has specifically

stated in cross that he was not present at the time of the seizure. He

has also stated that the informant is his superior officer and he had put

his signature in Ext-2 as per direction of the informant. He is also not

aware about the contents of Ext-2. The flasher was also not produced

before the P.W.3 and thus it could not be identified by him. Owing to

these, seizure of any flasher vide Ext.2 is not proved in accordance

with law. 

57. Moreover, the uniform from where the flasher was allegedly torn

and taken away by the accused is neither seized nor produced. If the

flasher were in fact torn from the uniform, same would definitely create

some torn marks on the uniform. It is argued by the learned counsel of

the accused that the informant has himself opened the flasher from his

uniform and then has made allegation against the accused persons. It

is  also  argued  that  the  uniform is  not  seized  as  same would  have

brought out the real fact. The production of the uniform would have

cleared some doubt in this regard. Because of non-production of the

uniform by the  prosecution,  doubt  remains  regarding  the  allegation

against the accused. 

58. Thus, seizure of the flasher vide Ext.2 is not in accordance with

law and same is  also not  established as per law.  The uniform from

which the flasher was allegedly torn is not produced and same creates

doubt regarding the allegation against the accused. Further, the eye

witness  (P.W.2)  has  not  at  all  supported  this  allegation  against  the

accused. Apart from that, there is no other evidence in support of this

allegation of the prosecution. Consequently, prosecution has failed to

establish  the offence under Section 379 of  IPC against  the accused

persons to the satisfaction of the Court. Point for determination No.4 is

accordingly decide in the negative. Apart from that, there is also no
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evidence even to suggest that the accused persons had any common

intention  to  do  any  of  the  alleged  acts  at  the  time  of  the  alleged

incident.     

59. Before parting, it must be added that in a criminal prosecution,

there  is  an  obligation  cast  on  the  investigator  not  only  to  be  fair,

judicious and just during investigation, but also that the investigation

on the very face of it must appear   to be so, eschewing any conduct or

impression which may give rise to a real   and genuine apprehension in

the mind of an accused and not mere fanciful, that   the investigation

was not fair.     

60. In the circumstances, if an informant police official in a criminal

prosecution who makes the allegations himself investigates the case,

serious  doubts  will  naturally  arise  with  regard  to  his  fairness  and

impartiality. It is not necessary that bias must actually be proved. It

would be illogical to presume and contrary to normal human conduct,

that he would himself at the end of the investigation submit a closure

report  to  conclude  false  implication  with  all  its    attendant

consequences  for  the  complainant  himself.  The  result  of  the

investigation would therefore be a foregone conclusion.

61. This view was taken by the Hon’ble Apex Court in Mohan Lal vs.

State  of  Punjab (2018)  17  SCC  627.  It  was  also  held  that  a  fair

investigation, which is but the very foundation of fair trial, necessarily

postulates that  the informant  and the investigator  must  not  be the

same person. Justice must not only be done, but must appear to be

done also. Any possibility of bias or a predetermined conclusion has to

be excluded.

62. In the present case, the informant (P.W.1) has himself conducted

most  part  of  investigation without  any authority and admittedly the

investigation conducted by him is illegal. Evidently, the outcome of this

case is not dependent on that fact. However, this observation of the

Hon’ble Apex Court is to be taken note of by the investigating officers

and  investigation  should  be  carried  out  in  most  fair  and  impartial
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manner without giving any scope for question of bias. 

ORDER

63. In result, prosecution has failed to prove its case under Section

341/353/379/323/34 of I.P.C. against the accused persons. Accordingly,

the accused Sri Subrata Das and Dipen Das are found not guilty and

acquitted of the charge under Section 341/353/379/323/34 of I.P.C. and

they are set at liberty forthwith. 

64. The bail bond executed by the accused and surety are extended

for next six months as per the Provisions of section 437(A) Cr.P.C. 

65. Seized articles, if any be returned to the rightful owner as per

law. 

Case is disposed of on contest.

Judgment is pronounced in open court, in presence of both sides, and

given under my hand and seal of this court on this 20th day of February,

2020. 

   (Debasish Kashyap)

              Addl. Chief Judicial Magistrate,
                      Tinsukia
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APPENDIX

EXHIBIT OF THE PROSECUTION

Ext.1…….FIR

Ext.1(1)….Signature of P.W.1 (Complainant)

Ext.2…….Seizure list

Ext.2(1)….Signature of P.W.1 

Ext.2(2)….Signature of P.W.3 

EXHIBIT OF THE DEFENCE

NONE

MATERIAL EXHIBIT OF THE PROSECUTION

M. Ext.1……..Flasher

MATERIAL EXHIBIT OF THE DEFENCE

NONE 

PROSECUTION WITNESS

P.W.1: Sri Paragjyoti Buragohain

P.W.2: Smt. Jutika Boruah

P.W.3: Sri Pankaj Deka

DEFENCE WITNESS

NONE

        (Debasish Kashyap)

                   Addl. Chief Judicial Magistrate,
                           Tinsukia
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