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                                              J   U  D  G  M  E  N  T

1. The prosecution case in brief is that ejahar was lodged by

the informant Shri Nityananda Das on 14-11-2014 alleging inter alia

that his elder son named Sri Moni Das had obtained a loan from Assam

Gramin Bikash Bank, Tinsukia Branch using his (informant’s) original

title deed of land situated at Tingrai Habi Gaon, P.O. and P.S. Mouza,

Dist: - Tinsukia. The informant had never  mortgage his piece of land

with the said Assam Gramin Bikash Bank. He further alleged that his

son  had fraudulently  obtained  the  said  loan  from the  said  bank  in

coalition with the then Branch Manager of the said branch, Sri Mrinmoy

Das, who is at present posted at Digboi Branch. The informant further

alleged  that  he  had  neither  deposited  the  original  title  deed  nor

executed any documents before the said bank authority and did not

sign any bank document in order to stand as guarantor against the

said loan sanctioned by the said bank branch to the said Moni Das. In

order to get the said title deed of the said land from the illegal custody

of  the of  the said  bank branch,  the informant had lodged a notice

dated 02-09-2014 to the Manager of the said bank and also to the

Regional Manager, Assam Gramin Bikash Bank, Dibrugarh that he had

not created any mortgage of the said land by depositing its original

title deed belonging to him to the said bank. The informant further

alleged  that  the  manager  of  the  said  branch  visited  his  residence

several  times and threatened him to liquidate the outstanding loan

amount standing in the loan account of the said Moni Das otherwise

legal action would be taken against him for the recovery of the same.

The informant also further stated that the manger of the said bank

visited  his  residence  on  28-10-2014  and  threatened  him  that

appropriate legal action would be taken against the informant by the

said  branch  manager  if  the  informant  did  not  withdraw  the  notice

dated  02-09-2014.  Due  to  the  above  such  incidents,  the  informant

could  not  sleep  for  two  days  and  as  a  result  on  30-10-2014,  he



suffered  severe  brain  stroke  and  the  right  side  of  his  body  was

paralyzed. The informant has stated the same ill health as the reason

for delay in launching of the ejahar. Hence, this case.

 

2. On receipt of ejahar, the same was registered as Tinsukia

PS  Case  No.  1072  of  2014  u/s  420/409/419  IPC.  On  completion  of

investigation,  Charge-Sheet  was  submitted  in  the  case  u/s

420/409/419/34 IPC against Sri Mrinmoy Das, Joychandra Hazarika and

Shri Moni Das. The accused Moni Das was declared absconder by the

Court as his attendance could not be procured and the case proceeded

against the accused Sri Mrinmoy Das and Joychandra Hazarika only. On

receipt of  summons, the said accused persons appeared before the

court and copies of Prosecution Documents were furnished to them.

Charge u/s 420/409/419/34 IPC was read over and explained to which

they pleaded not guilty and claimed to be tried.

3.  The  prosecution  side  adduced  the  evidence  of  6

prosecution witnesses .Heard Ld. Counsel for the accused and Ld. Addl.

PP on point of argument. Statement of the accused u/s 313 Cr PC has

been recorded and the defence plea of the accused was of total denial.

Points for Determination

  4.           The following points are considered for determination

of this case:                 

i) Where the accused persons Shri Mrinmoy Das

and Shri Joy Chandra Hazarika in furtherance

of common intention cheated Shri Nityananda

Das by  dishonestly  inducing  him to  deposit

the original title deed of his land situated at

Tingri  Habijan  Tsk  for  sanctioning  a  loan  in

favour of Shri Moni Das and hence  liable to

be punished for offence u/s 420/34 IPC?



ii) Where the accused persons Shri Mrinmoy Das

and Shri Joy Chandra Hazarika in furtherance

of  common  intention  being  bankers

committed  criminal  breach  of  trust  by

showing Shri Nityananda Das as guarantor for

the  loan  in  favour  of  Shri  Moni  Das  by

depositing his original deed  and hence  liable

to be punished for offence u/s 409/34 IPC?

iii) Where the accused persons Shri Mrinmoy Das

and Shri Joy Chandra Hazarika in furtherance

of common intention knowingly induced Shri

Moni Das to deposit the original deeds of the

land  of  Shri  Nityananda  Das  in  the  Assam

Gramin Bikash Bank for sanctioning a loan in

favour of Shri Moni Das and hence  liable to

be punished for offence u/s 419/34 IPC?

 Discussions, Decisions And Reasons Thereof

5.  The  prosecution  adduced  the  following  evidence  for

establishing their case:   

6. PW-1 Sri Bikash Das, deposed in his evidence that the FIR

was lodged by his father in the year 2014. His father Nityananda Das

died  in  the  year  2017  due  to  brain  stroke.  He  knew  the  accused

Mrinmoy Das, who was an employee of Gaolia Vikash Bank, but he did

not  know the co accused Joy Ch.  Hazarika.  The absconder accused

Moni Das is his elder brother. The land and house in which they reside

stood in the name of his father Nityananda Das. The documents of the

said land was in possession of his elder brother Sri Moni Das. In the

year  2014  one  day  the  bank  Manager  of  Gaolia  Bank  situated  at

Tinkunia came to their house and told his father in his presence that a

loan  amount  was  lying  outstanding  in  the  name  of  his  father

Nityananda Das. His elder brother Moni Das had his furniture shop in

the same building where the Gaolia bank is situated. His father told the

Bank Manager of Gaolia Bank that they had not borrowed any loan



from the said bank and never visited to the bank for the said loan. The

bank Manager asked his father to visit the Gaolia Bank stating that his

land documents were lying in the custody of the bank. On the next

day, he (PW-1) along with his father went to the Gaolia Bank, Tinkunia.

The bank Manager asked his father regarding he language in which he

used to sign. His father told him that he used to sign in Bengali and did

not know English. The signatures in the name of his father on the loan

documents were in English. The Manager obtained the signature of his

father  which  was  signed  by  him in  Bengali  script  .  Thereafter,  his

father  served  a  notice  upon  Gaolia  Bank  demanding  the  land

documents from the Gaolia Bank stating that he did not obtained any

loan from the said bank. But the bank authority did not return the said

land documents. 

PW1 also deposed that after service of the said notice by his

father,  the  accused  Mrinmoy  Das,  who  was  transferred  to  Digboi

branch,  came to   house  in  the  year  2014 and asked his  father  to

refund the loan and withdraw the notice by threatening him that on his

failure he would put him in jail and thereafter he left our house. On the

next day, his father suffered brain stroke out of shock. Since then, his

father was lying confined to bed till  his death in the last  year.  The

Gaolia Bank served a notice to his father demanding the loan amount

from him, but he cannot say about the alleged loan amount. At the

time of lodging the FIR his father was confined to bed suffering from

paralysis and he obtained the thumb impression of his father on the

said FIR as at that time he was unable to sign and thereafter he lodged

FIR before the O/C, Tinsukia P.S in connection with the said occurrence.

Police seized the said demand notice of the loan issued by Gaolia Bank

on being produced by him. 

Pw1 deposed that Ext.1 is the seizure list and Ext. 1(1) is his

signature. M.Ext. 1 is the said demand notice which was seized vide

Ext.1 seizure list. Police obtained specimen hand writing of his father

on a blank paper, which was later on seized by police. Ext.2 is the

seizure list and Ext. 2(1) is his signature. M.Ext 2 is the said paper

containing  specimen  handwriting  of  his  father.  Police  recorded  his

statement as well as statement of his father. 



7. PW-2 Smti Sabita Das, deposed in her evidence that  the

informant of this case was her father-in-law.  The accused Moni Das is

her husband. She knew the accused Mrinmoy Das, who is the manager

of Gaoliya Bank, Tinsukia. Her husband Moni Das had taken loan from

Gaoliya Bank, Tinsukia before this instant case. After taking the loan

her husband left her and she could not depose anything regarding his

whereabouts.She did not know why her  father in law had lodged the

FIR.

8. PW-3 Sri Sadhan Mazumder, deposed in his evidence that

informant of this case was his father in law.  He expired about 1-2

years back.  He did not know the accused Mrinmoy Das and Joy Ch.

Hazarika.  In the year 2014 one notice was received by his father in

law from Gramin Bikash Bank, Tinsukia for depositing the outstanding

loan amount taken from the said Bank.  Thereafter, his father in law

went to the Gramin Bikash Bank and from the authorities of the bank

officials he came to know that his son Moni Das had taken loan from

the said bank of amount Rs. 20,00000/-.  Police came to the house of

his father in law in the year 2014.  He along with Bikash Das went to

the  Tinsukia  PS  and he  produced the  notice  issued by  the  Gramin

Bikash Bank in the name of his father in law Nityananda Das and one

paper  of  his  handwriting  to  the  police.   Police  seized  both  the

document in his presence.  Ext.1 is the seizure list of notice received

byShri  Nityananda Das and Ext.2 is  the seizure list of  the paper of

handwriting of Nitya Nanda Das.  M.Ext.1 is the notice from Gramin

Bikash Bank and M.Ext.2 is the paper of handwriting of Nityananda

Das.  He came to know from his father in law that he had not taken

any  loan  from Gramin  Bikash  Bank.   Ext.1(2)  and  Ext.2(2)  are  my

signatures thereon.  

9. PW-4 Sri Subhra Mazumder, deposed in his evidence that

the complainant named Nityananda Das was his father who expired

about 2 years ago.  Accused Moni Das is his elder brother.  He does not



know the accused Mrinmoy Das and Joy Ch. Hazarika.  About 4 years

ago one notice from Gramin Vikash Bank was received by his father

where it was mentioned that a sum of Rs. 18,00,000/-(Rupees Eighteen

Lakhs Only) was outstanding loan and the same should be refunded to

the bank. After getting the notice his father enquired his (father) land

document  but  he  could  not  find  the  documents  in  the  house.

Thereafter, he went to the Gramin Vikash Bank, Tinsukia and from the

bank officials he came to know that Moni Das had taken loan from the

said bank by depositing the land document of his father.  His father

had not  taken any loan from the said bank.   Thereafter,  his  father

lodged ejahar against his brother before the Tinsukia PS.  His father

used to write in Bengali language.

10. PW-5  Sri  Sivas  Das,  deposed  in  his  evidence  that  the

complainant Nityananda Das was his father who expired in the year

2017.  Accused Moni Das is his elder brother.  He does not know the

accused Mrinmoy Das and Joy Ch. Hazarika.  In  the year 2014 one

notice from Gramin Vikash Bank was received by his father where in

the said notice it  was mentioned that a sum of Rs.22,00,000/-  was

outstanding loan and same should be refund to the bank.  Thereafter,

he  went  to  the  Gramin  Vikash  Bank,  Tinsukia  and  from  the  bank

officials he came to know that Moni Das had taken the said loan from

the said bank. His father had not taken any loan from the said bank.

His father used to sign in Bengali/Assamese but, in the document of

loan  Moni  Das  put  duplicate  signature  in  the  name  of  his  father.

Thereafter, his father lodged ejahar against his brother Moni Das.  

11. PW-6 Sri Kusharam Saikia, deposed in his evidence that

he was posted at Tinsukia Assam Gramin Vikash Bank, Tinsukia Branch

as a Senior Manager and he joined in the said office on 01.04.2013.

Prior to him accused Sri Mrinmoy Das was the Branch Manager of the

said Bank.  Accused Sri Joy Chandra Hazarika was the Asstt. Manager

during his tenure. He knew the complainant Sri Nityananda Das, who

was a guarantor of a loan (Rs.20,00,000/-) which was taken by Moni



Das, son of the guarantor.  After his joining in the bank he found that

the loan which was taken by Moni Das during the tenure of Branch

Manager Mrinmoy Das was not repaid by the borrower Sri Moni Das.

As such, they issued recovery of notice to Sri Moni Das for recovery of

loan amount.  As Moni Das, did not make any repayment inspite of

issuing notice so they issued notice to the guarantor Sri Nityananda

Das.  Sri  Nityananda  Das  on  the  other  hand,  issued  a  notice  to  us

submitting that he never visited our bank nor stood as guarantor in

respect of loan taken by Sri Moni Das. He deposed further in chief that

he knew the accused Mrinmoy Das who was the manager of Assam

Gramin Bikash Bank of Tinsukia branch in between 2011-2013.  During

that period the accused Joy Ch. Hazarika was the Asstt. Manager of the

said branch.  On 01.08.13 on his transfer, he joined as senior manager

of the said branch and he ( Sri  Kusharam Saikia) took charge of the

office from him.  He knew the accused Sri Moni Das who had a steel

furniture shop.   In  the said building of  Assam Gramin Bikash Bank,

Tinsukia branch.   The accused Moni  Das had earlier  borrowed cash

credit  loan  of  Rs.9,00,000/-  from  Tinsukia  branch  and  his  father

Nityananda Das, the complainant of this case, was the guarantor of

the said loan.  The said loan was earlier disbursed by their bank after

obtaining securities like LIC fixed deposit  of  the accused Moni  Das.

During the tenure of the accused Mrinmoy Das and Joy Chand Hazarika

as Manager and Asst. Manager respectively, the said cash credit loan

was enhanced to  Rs.20,00,000/- against acquitable mortgage of land

standing in the name of the complainant Nitya nanda Das as guarantor

of the said loan.

12. PW6 also deposed that initially the cash credit account was

being operated by the accused Moni Das by way of depositing and

withdrawing money from the said account.  But, in the year 2014 the

accused disappeared from his said shop and the loan account was not

in operation.  Thereafter, he (Kusharam Saikia) issued demand notice

to the borrower Sri Moni Das with copy to other guarantors including

Sri Nityananda Das of the said loan. MExt.1 is the said demand notice

issued by him (Kusharam Saikia).  M.Ext.1(1) is his signature with seal



of the bank, by that time  Rs. 22,14,030.72 was lying due which was

payable to the bank.  

13.  In  the meantime, in the year,  2014 police came to their

bank and enquired about the said loan and police had reported to him

(Kusharam Saikia) that Nityananda Das has lodged a case stating that

he (Nityananda Das) had not signed in the documents in the guarantee

document of the said loan and he (Nityananda Das) never stood as

guarantor.   He  went  through the  file  of  the  said  loan  account  and

verified the loan documents including guarantor form, mortgage form

and  other  documents.  In  all  the  documents  the  signature  of

Nityananda Das appeared in English language. 

14. Heard Ld. Counsel for the accused and Ld. Addl. PP it is

reflected  from the  case  record  that  the  informant  of  the  case  Shri

Nityananda Das could not be examined as the informant expired in the

year 2017. The evidence of  PW6 reflects that  the accused Moni Das

had earlier borrowed cash credit loan of Rs.9,00,000/- from Tinsukia

branch and his father Nityananda Das, the complainant of this case,

was the guarantor of the said loan.  

            15.  Making of a false representation is one of the essential

ingredients to institute the offence of cheating under Section 420 IPC.

In order to bring a case for the offence of cheating, it is not merely

satisfactory to prove that a false representation had been made, but it

is further necessary to prove that the representation was false to the

knowledge  of  the  accused  and  was  made  in  order  to  deceive  the

complainant. The term "cheating" has been defined under Section 415

of the Indian Penal Code. The element of cheating must be present in

every offence under Section 420 of I.P.C. Section 415 of IPC states that

whoever, by deceiving any person, fraudulently or dishonestly induces

the person so deceived to deliver any property to any person, or to

consent  that  any  person  shall  retain  any  property,  or  intentionally

induces the person so deceived to do or omit to do anything which he

would not do or omit if  he were not so deceived, and which act or

https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/1436241/
https://indiankanoon.org/doc/1306824/
https://indiankanoon.org/doc/1436241/


omission causes or is likely to cause damage or harm to that person in

body, mind, reputation or property, is said to "cheat". 

   16.  The evidence of PW6 reflects that  earlier loan taken by

Shri Moni Das was disbursed by their bank after obtaining securities

like LIC fixed deposit of the accused Moni Das. Further two documents

Exhibit A and Exhibit B has been produced before the Court , which are

affidavit sworn by the informant and being duly identified by Advocate

Shri Sandeep Roy. In both Exhibit A and Exhibit B , it is seen that the

informant  Shti  Nityananda  Das  had  put  his  signature  in  English

Language. The Senoir Manager of Assam Gramin Bikash Bank as PW6

had also produced the sanctioned letter of cash credit loan proposal

for enhancement of limit and in respect of loan of Rs. 20,000/-. Exhibit

C is the sanction letter of the enhancement of limit and Echibit C(1) is

the signature of sanctioning officer Shri Prabin Chandra Bhuyan. Thus

it is reflected from the documentary evidence produced that the Bank

documents  beared  the  signature  of  the  informant  standing  as

guarantor  in  respect  of  loan  taken  by  Shri  Moni  Das  and  that  the

element of cheating by the two accused persons namely Shri Mrinmoy

Das and Shri Joy Chandra Hazarika is not reflected. The prosecution

side  also  failed  to  prove  that  the  two  accused  persons  acted  in

furtherance  of  common  intention  for  the  purpose  of  cheating  the

informant or committing criminal breach of trust. 

      17.  Considering the facts and circumstances of the case, it is

found that prosecution failed to prove beyond reasonable doubt the

offences    Accordingly, the accused person persons Shri Mrinmoy Das

and  Shri  Joy  Chandra  Hazarika  are  acquitted  from  the  offences

punishable u/s 420/409/419/34 of IPC.

 This case is accordingly disposed of.



Given under my hand and seal of this Court on the 20th day of

February, 2020.

Dictated and corrected by me.

       (A.Bhattacharyya)                                         (A.Bhattacharyya)
 Chief judicial Magistrate,                                 Chief Judicial Magistrate,

Tinsukia.                                                           Tinsukia.



APPENDIX

PROSECUTION WITNESSES

P.W1- Sri Bikash Das

P.W2- Smti Sabita Das 

P.W3- Sri Sadhan Mazumder

P.W4- Sri Subhra Mazumder @ Bina

P.W5- Sri Sivas Das

P.W6- Sri Kusharam Saikia

PROSECUTION EXHIBITS  :

Ext. 1- Seizure List

Ext. 2- Seizure List

                

                  (A. Bhattacharyya)           
 Chief Judicial Magistrate,

Tinsukia. 


