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J    U    D    G    M    E    N     T

This appeal is filed u/s.  374 of Code of Criminal  Procedure

( shortly; CrPC) which is directed against the judgment and order

dated 21.8.2019,  passed by ld. Addl. C.J.M., Tinsukia in G.R. Case

No.481/2017, whereby the ld. Addl. C.J.M. convicted and sentenced

the  accused/appellant  to  undergo  rigorous  imprisonment  for  six

months  with fine  of Rs.500/-, i/d S.I. for ten days for the offence

u/s.279 I.P.C. and one year with fine of Rs.500/-, i/d. S.I. for ten days,

for the offence u/s.304(A) I.P.C. 

2. The brief  fact  of  the case,  is that the complainant Krishna

Bawri  lodged an ejahar before the Officer-in-charge of Doomdooma

P.S., stating inter-alia that on 5.3.2017 at about 1.20 P.M., while his

father Gokul Bawri was coming from Talap to Doomdooma on the

N.H. 37, one Tata magic vehicle bearing No.AS-23/BC-2068, driven

in a rash and negligent manner by its driver, hit his father and as a

result, his father died on the spot.  

3. On  receipt  of  the  said  ejahar,  a  case  was  registered  vide

Doomdooma  P.S.  Case  No.80/17  u/s.279/304(A)  I.P.C.  and  after

completion  of  investigation,  the  charge-sheet  was  submitted

against the accused under aforesaid sections of law. The accused

thereafter,  entered  into  his  appearance  before  the  court.  After

hearing, learned trial court framed the charges u/s.279/304(A) I.P.C.,

which were read over and explained to the accused, to which he

pleaded not guilty and claimed to be tried. 

4. During  trial  in  G.R.  Case  No.481/2017,  the  prosecution

examined seven witnesses and the defence examined one.  After

hearing ld. counsels of both sides, learned trial court convicted the

accused/appellant, as aforesaid.



5. Being highly aggrieved by and dissatisfied with the order of

conviction and sentence, the accused/appellant has preferred this

appeal on the following grounds:

(i) For that the ld. trial court has failed to appreciate the

evidence on record in its proper perspective.

(ii) For that the ld. trial court has committed errors of law

as well as on fact to hold the accused/appellant guilty, but

the  evidence  is  not  available  in  the  case  to  prove  the

ingredients under the said sections of law. 

(iii) For that from the depositions of all the PWs and DW, no

one stated that there was rash and negligent driving on the

part of the accused at the time of incident.

(iv) For  that  the  ld.  trial  court  without  appreciating  the

evidence  of  DW1  and  without  properly  gone  through  the

cross-examination  of  all  the  PWs,  wrongly  convicted  the

accused person.

(v) For that the ld. trial court did not appreciate the facts

that the accused person was driving the vehicle by following

all the rules and regulations of the law, such as having valid

driving license, insurance policy, registration certificate of the

vehicle which is apparent from the seizure list.

(vi) For that the ld. trial court has passed the judgment on

the  basis  of  presumption  available  in  favour  of  the

complainant, whereas failed to discuss the rebuttal evidence

and without coming to a logical finding, passed the impugned

judgment and order and hence, it is liable to be set aside.

6. I have gone through the judgment delivered by ld. trial court.

I  have  also  thoroughly  perused  the  record  of  G.R.  No.481/2017

including the evidence of the witnesses recorded by ld. trial Court. I

have heard the argument advanced by ld. counsel for the appellant

as well as, learned Public Prosecutor.

7. Ld. counsel for the appellant has submitted that in this case,

no one has witnessed the incident.  In fact, the complainant rushed

to  the  spot  after  ten  minutes  of  the occurrence.   Moreover,  the

place of occurrence is a busy road, having markets nearby it and



people often use the road and vehicles are plying on it every now

and then, but even then, no one witnessed the incident to support

the prosecution side and the learned trial court based the conviction

only on the evidence of the complainant and PW2, which is illegal.

He further submitted that even though DW1 stated that the vehicle

in question, was in a speed of 35 kilometers per hour, there is no

evidence tendered by the prosecution to ascertain the correct speed

of the vehicle to measure the elements of rash or negligent act of

the appellant while driving the offending vehicle and he therefore,

prayed that the conviction and sentence of the accused/appellant

be set aside.  Learned counsel for the appellant relied the decision

reported in 1973 AIR 2127 Jagdish Chander vs. State of Delhi

wherein it was observed inter-alias that ‘We cannot help observing

that  the  investigation  into  the  offences  in  question,  was  not

conducted on scientific lines and it leaves much to be desired. Our

attention was not drawn to any material on the record showing if

the  tyre  marks  of  the  two  vehicles  on  the  road  were  carefully

examined with the object of finding out the approximate speed and

the manner of application of brakes at the time of collusion. Nor

were photographs taken of the position of the site soon after the

unfortunate  occurrence  which  is  usually  done  in  the  course  of

efficient investigation.”  

8. Learned  counsel  for  the  appellant  submitted  further  the

decision  reported in AIR 1973 SC 165, Nageshwar Shri Krishna

Ghobe vs State of Maharashtra wherein it was observed inter-

alias that The High Court has also, observed that no attempt had at

all  been  made  “to  ascertain  the  probable  speed  of  the  bus  by

measuring the tyre  marks  on the road  though,  according  to  the

witnesses,  the  brakes  were  jammed and there  was  a  screaming

sound as the bus came to a halt”, adding, that even the elementary

precaution of having the bus tested for the efficiency of its brakes

was not taken.” 

9. On the other hand, ld. Public Prosecutor submitted that the

finding of fact recorded by ld. trial court is based on evidence, which

is clear, cogent and convincing. He pointed out that it is admitted



fact that the appellant was the driver of the offending vehicle at the

time of occurrence and the place of occurrence was a busy market

place whereas;  the speed of the offending vehicle was very high

and the act of the appellant goes to show that he acted rashly and

negligently while driving the vehicle and therefore, there is no error

of the learned trial  court  in passing the impugned judgment and

order and as such, it may be upheld.

10. Let me scrutinize the evidence of the witnesses, recorded by

learned trial court during trial of the case, to arrive at a decision.

11. If the evidence is perused, it appears that PW1 Sri Krishna

Bawri is the informant of this case.  He deposed in his evidence that

on the day of occurrence, one Bicky informed him that his father

Gokul Bawri met with an accident at Tipak Bazar Line Tiniali by a

Magic vehicle.  Immediately, he rushed to the place of occurrence

and saw that his father was lying under the Magic vehicle bearing

registration No.AS-23/BC-2068 and the accused was standing near

the  rail-line.  He  heard  that  the  accused  was  driving  the  Magic

vehicle at the time of the incident. He also heard that his father was

standing by the side of the road and he was dashed by the said

vehicle  and  was  dragged  to  about  100  meters.  On  the  day  of

occurrence itself, he filed the ejahar.

12. In his cross-examination, PW1 stated that there were shops

and houses of people near the place of occurrence and when he

reached the place of occurrence, he saw about 100 people gathered

there. The driver was caught by the people at the spot.  He further

replied that he had not seen the incident by himself. Thus, it is clear

that PW1 is not an eye-witness of the occurrence.

13. PW2 is Sri Harihar Prasad, who deposed inter-alias that at the

time of occurrence, he was standing under the tree, near the road

at Tipuk Bazar Line and he saw that the father of the informant was

standing near the road. At that time, one Magic vehicle came from

Dholla side and hit  him and the deceased was dragged to some



distance.  At that  time, the accused was driving the vehicle.   He

stopped the vehicle with the help of a bamboo. After that, many

people gathered and surrounded the vehicle.

14. In his cross-examination, PW2 stated further that he used to

make baskets (“Tookri”) by sitting under a tree and at the time of

the accident,  he was  busy in  making such “Tookri”.   The Tiniali,

where the accident took place, is about 50 meters away from where

he was sitting.  The road on which the accident took place is busy

with traffic all the time.  He cannot say as to which other vehicles

crossed that place at that time.  He had gone with the bamboo to

hit the vehicle.  Later on, this witness stated that he was alone,

when the accident took place. He further replied that he ran to stop

the vehicle only after the incident had taken place and he came to

the court along with the informant on the day, when his evidence

was recorded. Apparently, the evidence of PW2 is direct evidence.

15. PW3  Sri  Mukesh  Shah  deposed  in  his  evidence  that  on

hearing a commotion, he came out of his shop and saw that one

person was lying under a Magic vehicle bearing registration No.AS-

23/BC-2068 and was  dragged to  a distance of  about  50 meters.

Later on, police pulled out the person from beneath of the vehicle. 

16. In his cross-examination,  PW3 stated that he saw that the

injured was dragged by the vehicle, but did not see him being hit by

the vehicle.  At the time of incident, there was a customer in his

shop.  He further replied that he cannot say, for whose fault, the

accident  took  place.   He  also  cannot  say  at  what  time  police

reached the place of occurrence. It appears that PW3 came to the

spot a little bit later stage. 

17. PW5 is Shankar  Bawri.  He deposed that  he came to know

about the incident at about 2 P.M., on the fateful day, when he went

to Talap Bazar.  One Shankar informed him that his maternal uncle

met  with  an  accident.   Immediately,  he  went  to  the  place  of

occurrence and saw the dead body of his maternal uncle, which was



lying under a white colour Tata Magic vehicle bearing registration

No.AS-23/BC-2068 and the  driver  of  the  vehicle  was  kept  in  the

police vehicle. 

18. In his cross-examination, PW5 replied that he had not seen

the incident. Thus, PW5 is not an eye-witness of the occurrence.

19. PW6 is Bijay Bawri. He deposed that he came to know about

the incident at about 1.30 P.M., when he went to watch movie. One

boy from his Tipuk line informed him that the deceased Gokul met

with an accident at Tipuk main road.  He immediately went to the

P.O.  and saw the body of  Gokul  lying  under a  white  colour  Tata

Magic vehicle.  In the evening time, the dead body was pulled out

with the help of police. The driver of the Magic vehicle was kept in

the police vehicle.

20. In his cross-examination, PW6 replied that he did not witness

the incident. Thus, it means that PW6 has not tendered evidence

directly.

21. PW7 is Jackey Prasad, who deposed in his evidence that the

accident took place near Tipuk Bazar Tiniali.  He heard a sound and

came out of his house and saw that a person, lying under one Magic

vehicle.

22. In his cross-examination, PW7 stated that he did not know,

who had driven the Magic vehicle and for whose fault, the accident

took  place.   He  further  replied  that  he  had  not  witnessed  the

incident. PW7 is not a direct witness of the occurrence.

23. PW8 Sri Anup Dutta is the I.O. He stated that on 5.3.17, he

was working at Talap police out-post and on that day at about 2.30

pm., he was informed about an accident that took place at Tipuk

Tiniali. Accordingly, he lodged a GDE No.99 dated 5.3.17 and went

to the place of  occurrence at  Tipuk-bazar where he saw a white

coloured  Magic  passenger vehicle  bearing No.AS-23/BC-2068 was



parked and one person was lying in dead condition under the said

vehicle. The driver of the vehicle was apprehended and assaulted

by the public. He rescued the driver of the vehicle and took him to

police vehicle. The public had obstructed his way on both sides of

the  road  by  creating  a  human  chain.  Then,  he  recorded  the

statement of the witnesses and drew up the sketch map of  the

place  of  occurrence  vide Ext.3  with  his  signature.  He seized the

vehicle with its  documents vide Ext.2  with his signature and the

signature of the accused/driver. When the road was opened at about

7.45 pm.,  he took the driver,  vehicle  and the dead body to the

police station. The driver of the vehicle was medically examined. On

same day,  at  about  8.05 pm.,  one Krishna Bawri  lodged the FIR

which  was  accepted  by  O/C  of  Doomdooma  police  station  and

registered  the  case  No.80/2017  vide  Ext.1.  He  was  endorsed  to

investigate the case. He recorded the statement of the informant

and he interrogated the driver of the vehicle followed by his arrest.

The dead body was kept in the police station in a morgue. On next

day, the inquest on the dead body was conducted vide Ext.2 with

his signature. He sent the dead body for postmortem examination

and he allowed the driver to go on bail. On 19.3.17 he collected the

MVI  report  vide Ext.4  and he gave zimma of  the vehicle  to   its

owner. On 27.3.17 he collected the postmortem report vide Ext.5. At

the end of the investigation, he handed over the case diary to I/C

Thogish Doley of Talap police out-post, who submitted the charge-

sheet against the driver of the vehicle vide Ext.6.

24. In the cross-examination, I/O stated further that generally GD

entry is lodged by the I/C of police out-post. In the absence, senior

most officer of out-post makes the GD entry. All the witnesses were

examined before registration of the case. At the time of preparing

the seizure list at the place of occurrence,   no case number was

mentioned. The preliminary steps were taken on the basis of GD

entry vide Ext.2. For the purpose of conducting inquest on the dead

body, no Magistrate was informed. Apparently, the evidence of I/O

shows that he did not record any tyre marks on the road during the

investigation of the case.



25. After recording the evidence of witnesses for the prosecution,

the accused was examined u/s 313 of Cr.P.C. and in his statement,

the  appellant  denied  all  the  allegations,  leveled  against  him.

Thereafter,  the  accused  expressed  his  willingness  to  adduce

defence evidence.  Accordingly, he adduced the evidence of one Sri

Pannalal Urang as DW1 in the case.

26. DW1 Sri Pannalal Urang deposed that he hired the vehicle of

the accused for a marriage party.  On the day of incident, they were

returning from Lina Bagan to Pengaree.  At Tipuk Bazar, suddenly,

one person appeared in front of their vehicle and as a result, the

vehicle hit him and said person died on the spot.  He was sitting in

front seat of the vehicle. The accident took place as the said person

suddenly and negligently appeared in front of their vehicle. At the

time of the incident, the speed of their vehicle was about 35 KM per

hour.

27. In  his  cross-examination,  DW1  denied  that  the  vehicle

dragged the deceased to some distance by its backside.  He also

denied that he deposed falsely at the behest of the accused as he

had hired his vehicle on the day of incident.

28. After going through the evidence on record, it appears that

there is no denial of the fact that the appellant was the driver of the

offending vehicle at the time of occurrence and hit the deceased

person, resulting in death of him. It is also, admitted fact that the

offending vehicle was moving at a speed of 35 kilometers per hour

at  the  relevant  time  of  the  occurrence.  If  the  evidence  of  the

prosecution is carefully perused, it would show that PW1,  5, 6 and 7

are not eye-witnesses of the occurrence. Their evidence is hearsay

type and as such, their evidence does not carry much importance to

the prosecution case. But the evidence of PW2 and 3 shows that

they were somehow eye-witness of the occurrence. Hence, the said

evidence  is  important  for  the  prosecution  case.  The  finding  of

learned trial court is also, based on such evidence.



29. Needless to say that to attract the offence u/s. 279/304(A)

IPC., the prosecution must prove the rash or negligent aspect of the

driver/appellant beyond all  reasonable doubt.  Once, the evidence

on record makes it clear that that the appellant was under rash or

negligent in driving the offending vehicle, there is no impediment to

base the conviction against the appellant for such offences. As far

as, the rash or negligent part of the provisions is concerned, it was

held in  (1998) 8 SCC 493 State of Karnataka vs. Satish, that

negligent or rash driving has to be established by the prosecution

and cannot  be  automatically  presumed on  the  basis  of  res  ipsa

loquitur- mere driving of the truck at a “high speed”, held, did not

lead to the inference that negligent or rash driving had caused the

accident resulting in death of, and injuries to, a number of persons-

hence,  in  absence  of  evidence  to  establish  “negligence”  or

“rashness” in driving, order of acquittal passed by High Court, held,

called for no interference - the respondent was driving a truck which

turned turtle, resulting in the death of 15 persons and injuries to 18

persons- The trial court and the appellate court held the respondent

guilty under Sections 337, 338 and 304-A IPC on the ground that he

was driving the truck at a “high speed” - the said courts did not

record any finding as to negligent or rash driving by the respondent.

30. In another case, reported in (2008) 1 SCC 791 Naresh Giri

vs. State of MP, it was held that Section 304-A is not limited to

rash or negligent driving- any rash or negligent act whereby death

of any person is caused becomes punishable – two elements either

of which or both of which may be proved to establish the guilt of an

accused are rashness and negligence- a person may cause death by

rash or negligent act which may have nothing to do with driving at

all- negligence and rashness to be punishable in terms of Section

304-A  must  be  attributable  to  a  state  of  mind  wherein  the

criminality  arises  because  of  no  error  in  judgment  but  of  a

deliberation in mind risking crime as well as life of person who may

lose his life as a result of crime- S. 304-A discloses that criminality

may be that apart from any mens rea, there may be no motive or

intention still  a person may venture or practise such rashness or



negligence which may cause death of other - death so caused is not

the determining factor- on facts, bus driven by appellant was hit by

a  train  at  railway  crossing  resulting  in  death  and  injuries  to

passengers – Section 304-A IPC applies to cases where there is no

intention to cause death and no knowledge that the act done in all

probability will  cause death-  the provision is directed at offences

outside the range of Section 299 and 300 IPC. 

31. Thus, the above settled law indicates  that there must be a

state of mind wherein the criminality arises because of no error in

judgment but of a deliberation in mind risking crime as well as, life

of person who may lose his life for such act of the offender. The

view recorded by learned trial court in the impugned judgment is

that it placed reliance on the evidence of PW2 and 3 who saw the

victim was dragged to a distance by the offending vehicle and the

dead body was found under the vehicle.  It  is correct  to say that

there is  no dispute that  the offending vehicle was driven by the

accused/ appellant. The evidence of DW1 was not relied by learned

trial court since he did not state that the vehicle dragged the victim

to  a  distance.  But  apparently,  DW1  gave  some  elements  which

needs consideration. His evidence shows that the vehicle was in a

speed of 35 kilometers per hour at the relevant time. This speed

was  not  a  high  speed  which  can  be  labeled  as  rashness  in  the

vehicle without more other circumstances is shown. Moreover, mere

dragging  the  victim  to  a  distance  alone  cannot  be  termed  as

rashness or negligent driving by the appellant unless the evidence

of the prosecution gives some other circumstances which can be

used to  ascertain  the act  of  the  appellant  was  covered  by  such

elements to attract the offence u/s. 279/304-A IPC. Apparently, the

evidence of PW2 and 3 does not show that the accused/ appellant

was  in  rash  or  negligent  in  driving.  Partly,  the evidence of  DW1

cannot be discarded since he was sitting in the offending vehicle

and could give accounts of speed of the vehicle and facts of the

accident. There is no denial of the fact that the deceased was near

the road side when the accident took place. The evidence of PW2

and  3  could  not  give  any  accounts  of  facts  that  the  offending



vehicle driven by the appellant, came near to the road side to hit on

the deceased. Thus, in absence of the same, it can be accepted the

version of DW1 that the deceased suddenly came in front of the

vehicle before the accident.  The elements of mental  state of the

accused/ appellant cannot be ascertained from the evidence of the

prosecution to measure out the rashness or negligence act of the

appellant.  In  view of  above,  the  appellant  is  entitled  to  get  the

benefit of doubt due to lack of evidence on record u/s. 279/304-A

IPC. Accordingly, the appellant is given the benefit of doubt.

O     R     D     E     R

32. In the result, the appeal is allowed. The impugned judgment

and order so recorded by learned trial court is hereby set aside. The

appellant/ accused is acquitted and set at liberty on the ground of

benefit of doubt. His bail bond however, shall stand in force u/s 437-

A CrPC.

 

33. Send back the record with a copy of the judgment to learned

trial court immediately. 

34. Given under the hand and seal of this court on this 24 th day of

February, 2020. 

Dictated & corrected by me.

         (Chandan Das)
       Sessions Judge       Sessions Judge

Tinsukia     Tinsukia
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