
1

IN THE COURT OF THE ADDL. DIST. & SESSIONS JUDGE  CUM

SPECIAL JUDGE-2(FTC), TINSUKIA  

                                Spl. Electricity  Case No. 47/19

                                     (U/s.  135 of  Electricity Act.)  

                            

Present :          Md. Abdul Hakim, M.A.,LL.B.

                        Addl. Sessions  Judge cum Special Judge-2(FTC),

                        Tinsukia.

        The State of Assam

     -Vs-

                     Sri Bonamali  Namasudra----Accused           
 

        

 Appearance :

        For the State :    Sri R.C Das,  Ld. Addl. P.P,

        For accused  :    Sri R. Sah,  Advocate,

        
        Date of evidence :   29.10.18, 18.06.19, 01.11.19, 22.01.2020,  

                                                     
        Date of argument :  07.02.2020.

        Date of judgment :  17.02.2020.   

               

         

                  J  U  D  G  M  E  N  T

1.        The  Prosecution  story,  is  in   brief   that  the Sub

Divisional  Engineer,  Sri   Amiya  Kumar  Bordoloi  of   Tinsukia

Electrical  Sub-Division  had  lodged  an  ejahar   alleging  that

during  anti  theft  drive  on 04.05,2015 at Bahadur  Chariali,

Tinsukia  accused Sri  Bonomali  Namasudra was found indulged
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in  theft  of  electricity  through  hooking  in  his house valued

approx. Rs. 7,848.00. Hence,  the  case.       

2.  On  receiving  the  FIR, the Special P.S, Dibrugarh  APDCL

registered a case and investigated the matter.  On completion of

the investigation, above named accused were charge sheeted

and forwarded to face the trial.

3.  On appearance before  the Addl.  Dist. &  Sessions Judge,

Dibrugarh,  copies were furnished  to the accused person U/S

207 Cr.P.C, and   evidence of  one  witness  has  been  recorded

and committed the case to the Special  Court,  Tinsukia as  the

alleged  offence has  been  committed within  the  jurisdiction

of  Special   Court,   Tinsukia  and  transferred  to  the  court  of

Special   Judge,  Tinsukia  for  remaining  part  of  the  trial.

Accordingly the  G.R case  no. 1439/15, Special  Electricity  case

no. 93/17 is registered as Spl. (Elec.) case no. 47/2019. The Spl.

(Elec.) case no.  47/2019 is received by this court and the same

is registered as Spl.  Electricity case  no.  47/2019.

4.  Upon   receiving    the   record  and  appearance  of  the

accused person before the court of  Ld.  Addl. Sessions  Judge,

Dibrugarh  and  upon  hearing  both  sides  and  considering  the

materials  on  record,  charges  u/s.  135 of   Electricity  Act  had

been framed by Ld.  Addl.  Dist.  & Sessions  Judge,  Dibrugarh

against  the  accused Sri  Bonomali  Namasudra, particulars of

which read over and explained to the accused person, to which

he pleaded not guilty and claimed to be tried.    

5.    During trial prosecution examined as many as four (4)

witnesses  and the accused was examined u/s 313 Cr.P.C and his

plea was of total denial. 

6.           I have  heard  argument put forward by the ld. Counsels

for both the sides as well as gone through the entire evidence

available on record to adjudicate the case.
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7. Point for determination :-

(i)Whether  on 04.05.2015 the  accused  was found

committing  theft  of  Electricity   by  hooking   and

thereby  committed an offence punishable U/s. 135

of  Electricity  Act?   

DISCUSSION, DECISION AND REASONS THEREOF:     

8.     P.W.1,  Sri  Amiya  Kumar  Bordoloi  has  deposed  that  on

04.05.2015   he  was  posted  as  Sub-Divisional   Engineer  at

Tinsukia  electrical  Sub-Division III. On  that  day  their  staffs  went

to  Bahadur  Chariali  Tinsukia  in  connection  with  ante  theft

drive  of  electricity  and  they  found  that  the  accused was

indulged  in  theft  of  electricity  through  hooking  in  his house.

The  team  also  seized  PVC  wire  which  was  used  by the

accused   at   the   time   of   committing   the   offence.   The

approximate  loss  of  electricity  due   to  this  theft  is  Rs. 8,000/-.

He  also  lodged   one  FIR  in  connection  with  this  case. Ext. 1  is

the  FIR,  Ext. 1(1)  is  his  signature.  

9.      In  cross-examination  the PW.1 has  stated  that  he  did  not

visit   the  place  of  occurrence. He  cannot  say  from  whose

house  seizure  was  made.  He  lodged  the  FIR. On  29.05.2015.

The  delay  in  lodging  the  FIR  has  not  been  explained  to  him.

10.    P.W.2,  Sri   Baikuntha  Gohain(Hawildar)  has   deposed  he

knows the informant Sri  Amiya  Kumar  Bordoloi.  The incident took

place on 04.05.15. At  that  time  he  was  posted  at  Special  P.S,

Electricity,  Dibrugarh. On  that day  he  alongwith  I.O. Sri  Tulan

Sonowal  visited   Bahadur  Chariali  for  anti  theft  drive. One  Sri

Bonamali   Namasudra  was  consuming  electricity  by  hooking

unauthorizedly.  Thereafter   the   wiremen   disconnected   the
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electricity  line  from the  house  of  the  accused. Police  recorded

his statement. 

11.      In  cross-examination,  the  PW.2  has  deposed  that on  the

date of  incident  he alongwith ASI, Tulan  Sonowal, UBC  Manoj

Sonowal, two  Homeguards and  6-7 APDCL  personnel visited  the

place  of  occurrence.    He cannot  say  the  names  of  the  APDCL

personnel. The  house   of  the  accused  is  situated  near  Bahadur

Chariali. The  House  was  of  Assam-type.  They did  not  enter   in

the  house.  He cannot  say  how  many  persons  were  inside  the

house. There  are  other   houses  situated  near  the  house  of  the

accused but  he cannot  say  who  are  the  owners  of  the  houses.

He  saw  that  the  electric  wire  was  connected  with main  road

line  pole. He cannot  say  the  size  of  wire  which  was  connected

with  the  electric  pole. He cannot  say  the KV  or   volt   of  the

wire  of  the  main  electricity  pole. He cannot  say  the  time  of

their reaching  at  the place of  occurrence  but   it  was  in  the  day

time. 

12.     He  denies  the  suggestion  that he  has   deposed   falsely

in  this  case.  He  denies  the  suggestion  that the  accused  has

no  any  house  of  any  type  at  the  place  of  occurrence.  He

denies  the  suggestion  that there  was  no  theft or  hooting  of

electricity by the  accused. He  denies  the  suggestion  that the

accused  has  not  committed  any  theft  of  electricity.  He  denies

the  suggestion  that   since  he  did   not   visit   the place  of

occurrence,  as  such, he has  no  knowledge  about  the  fact  of

the  case.

13.        P.W.3, Sri  Manoj  Sonowal(constable) has  deposed  that  he

knows the  informant  of  this  case Sri  Amiya  Bordoloi  who  was

SDE  of  APDCL. He  knows the accused  also  present  in  the  dock.

The  incident took  place  on  01.06.15 at  Bahadur  Chariali. On

that  day  he alongwith Sri  Amiya  Bordoloi and  other  staff visited

the  house of  the  accused   at  Bahadur  Chariali.  Their team



5

visited  for  electricity  checking. There   he saw  electricity  was

stolen  by process of  hooking. Then  the electricity  line    was

disconnected  from the house of  the  accused.. Their Investigating

team  seized some  electricity  wire. He puts  his   signature  on  the

seizure-list. 

14.     In  cross-examination  the PW.3 has  stated  that he  has

seen  the   accused  today  in the  court for  the  first  time. On  that

day   he  was   accompanied  with   SDE  Sri   Amiya   Bordoloi,  JE

namely,  Sri Barua, Lineman  and  one  another person. Their team

visited  about  50  numbers  of  houses  within  village  but  he

cannot  say  the  name of  any  one  person  whose   houses  they

visited. He did  not  enter  the  house  of  the  accused. The  house

of  the  accused  was  made  of  bamboo. He cannot  say  the  size

of  the  house of  the  accused.  He cannot  say  who  or what  are

situated  near  the  house  of  the  accused.  He cannot  say  the

length of  the  wire  which   was  connected  with  the  electrical

pole. He  also  cannot   say volume  of  the  size  of  the  wire. Today

I have  not  seen  the  said  wire. I  did not   remove  the  wire  from

the  pole.  I  cannot  say the name of  the  person  who  removed

the  wire   from the  pole. He cannot  say  the length  and  height  of

the  electric  pole. He was   told  by their SDE  that they had  to

visit  Bahadur  Chariali   but  he  cannot  say  on  the  day  of

incident  whether  they checked  the  electricity  connected  at

Bahadur   Chariali   or  not.  They  did   not   inform   the   Govt.

Gaonbura  of    Bahadur   Chariali   regarding   their  visit  in   the

village. He  cannot  say  when his statement  was  recorded.  At  the

time  of  incident,  he  was   discharging  his  duty   at   Electricity

Special Post. 

15.    He  denies   the  suggestion  that  the  accused  did  not

commit  any  offence and  that he  is  deposing  falsely.  He  denies

the  suggestion  that the  accused  had no   bamboo  house  at

Bahadur  Chariali.   He  denies  the  suggestion  that no   electricity

wire  for  hooking  was  seized  by  APDCL  from  the  house of  the
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accused.  He  denies  the  suggestion  that as  there  was  no

seizure of  materials,  as  such,  he  did    not put  any  signature  on

the  seizure-list. He  denies  the  suggestion  that    the  accused  is

totally  innocent. 

16.    PW.4,   Sri   Tulan  Sonowal(ASI)    has   deposed  that on

01.06.15  he was  posted  at  Special  Police  Station, Dibrugarh  as

Asstt.   Sub  Inspector.  One    that   day  he  received  one   First

Information  Report  from  Sri  Amiya  Kumar  Bordoloi, JE, APDCL

employee,  Tinsukia.  Accordingly,  he   registered  the   same   as

Special  P.S  case  no. 15/2015. Ext. 1 is  the  said  FIR, Ext. 1(1)  is

the  signature of Sri  Amiya  Kumar  Bordoloi, SDE. Ext. 1(2) is  his

signature. After  registering  the  case,  he visited  the  P.O, which

is Bahadur Chariali, Tinsukia. He  drew  up one  sketch map. Ext. 2

is  the  sketch  map,  Ext. 2(1)  is  his signature.  He  did not  meet

the  accused in his house. Thereafter  he issued one  notice to the

accused  Bonamali  Namasudra. Ext. 3  is  the  said  notice,  Ext.

3(1)  is  his signature. The  accused did not  attend the P.S.  He

recorded   the  statements  of   witnesses   namely,  Sri   Amiya

Bordoloi,  NK,  Baikuntha  Gohain  and  Constable  Manoj   Sonowal.

Thereafter on completion  of  investigation, he  submitted  charge-

sheet  against   the  accused Bonamali   Namasudra U/s.  135 of

Electricity  Act.  Ext.  4  is   the   charge-sheet,   Ext.  4(1)  is   his

signature. 

17.    In   cross-examination   the  PW.4   has   stated   that the

complainant  did  not  visit  the police  station  in  order  to lodge

the  FIR.  The  ejahar  was  brought  by a  messenger  of   the

complainant. He  cannot  say  the  name  of  the Messenger  who

brought  the  Ejahar. In  the  FIR  form,  there  is  no  signature of

the  complainant. The  FIR  form  is  completed  by  our  LCA,  who

is  now retired. After  receipt of  the  ejahar he had visited the Place

of  occurrence  on  01.06.15.  He  was   accompanied  with  the

complainant,  Sri  Amiya  Bordoloi,  NK,  Baikuntha  Gohain  and

Constable Manoj  Sonowal  and  the   staff of  the Electricity.  Before
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01.06.15  he had  never  visited  the place  of  occurrence. He  did

not  seize  any  material  like  wire  or  any apparatus  regarding

electricity  connection. There  is  no  mention of  cause of  delay  in

lodging  the  ejahar. He did not mention the location of  house  of

the  accused in his sketch map. He did not mention the nearby

house of  the  accused in his sketch map. He has not mentioned the

date  in  his sketch  map. The  pole was  of  concrete made  from

which  electricity  connection  was  taken. The  height  of   the

concrete  police  was  15 to  20 feet. The  concrete pole  had  no

breadth. The  concrete pole    was  a  round  one.   The  wire  was

15 to  20 feet length. The house of  the  accused  was  Assam type

pucca house. There  may  be  three  rooms  in  the  said  house and

there  was  semi construction.  The  name  and  details  of   the

accused  was   provided  by  Electricity   department.  The  notice

issued  by  him was   received  by  one  Sri Shyam  Sahu.  The

details  of  Sri  Shyam  Sahu  was  not   mentioned  in  the  received

copy of  notice,  Ext. 3.  he did not examine  any   independent

witness  in  this  case. He did  not  enter  the   house of  the

accused. He did not seize  any  documents  pertaining  to  the

house  of  the accused. He did  not  examine  the  Gaonburha  or

any  Panchayat  member  regarding  the ownership  of  the   house

of  the  accused. 

18.      He   denies   the   suggestion   that   he   has  falsely  charge-

sheet  against  the  accused. He  denies  the  suggestion that  there

was  no  theft  of   electricity  committed  by  the  accused. He

denies  the  suggestion  that there  was  no  house  of  the  accused

at   Bahadur  Chariali   at    any  point of   time,  as  such  the

committing  theft of  electricity does not  arise.  He  denies  the

suggestion  that  he has  not  investigated  the  case properly  and

as per  law.

 
19.    With  regard  to  the  point  for  determination  Ld.  Defence

Counsel  has  pointed  out  (I)  that  the  prosecution  has  miserably

failed  to prove  that  the  house  from   where illegal  electricity
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connection  was  removed  was  owned  and possessed  by  the

accused person. (ii)  that the complainant  was  not present  on

04.05.2015  on  which  the  alleged    offence  was  detected. Apart

from  this    there   is   no  other   independent   witnesses  have

supported  the  allegation of  the  complainant. (iii) that PW.2  has

deposed  that  on  the  day  of  the  detection  he accompanied

with  PW.4. But  PW.4 has   deposed  that   he  visited the  place  of

occurrence  on  01.06.15  after  receiving  the  FIR which  indicates

that PW.4  did  not  visit   the place of  occurrence on  alleged  date

of  04.05.2015.  In view of  this  fact  the uncorroborated evidence

of  the  PW.2 it becomes  doubtful  and  not  reliable. (iv) that the

prosecution  has  failed   to   prove   the   seized   materials.  The

prosecution  has  failed  to  exhibit  the  alleged  electric  wire.

Hence, prosecution  story  becomes  doubtful  and  suspicious. (v)

that recovery of the electric wire from the house of the accused

person  is  also  doubtful  as  no   witnesses  had   seen   that   the

alleged  electric wire  was recovered  from  the   house  of  the

accused  person as  they  did not  enter  into  the  house  at the

time of the recovery. (vi)  that  the FIR  was  lodged on  01.06.2015

but  the alleged incident  was  occurred  on  04.05.2015  which

indicates the  FIR  was  lodged  about one month in delay.   But  the

prosecution   has   failed   to  properly  explain   the   reason   of

inordinate  delay  in  filing  the  FIR. Hence, it  cast  a  doubt  about

the authenticity  of  the  alleged  incident. 

20.    In reply,  the Ld. Addl. P.P  has  denied  the point of  the

defence  side.

21.    Upon hearing both sides I have gone through the material on

record  and  found  that  the PW.1,  complainant has alleged by

filing  an  FIR, Ext. 1  that  on  04.05.2015 their staffs went  to

Bahadur  Chariali  Tinsukia  in  connection  with anti theft  drive  of

electricity  and  they  found  that  the accused was  indulged  in

theft  of  electricity  through  hooking in  his house. The  team  also

seized  PVC  wire  which  was used  by the  accused  at  the  time
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of  committing  the offence.  The approximate  loss  of  electricity

due   to  this theft  is  Rs. 8,000/-. 

22.    Although the PW 1 has stated that the alleged offence was

occurred on 4-5-15 but  the PW.4, has stated  that  he  received  the

FIR   on 01.06.15. Which   indicates  that  the  FIR  was  lodged

about one month  delay. 

23.    As the defence side has pointed out emphatically about the

unexplained delay in filing the FIR I would like to cite the case of

Mahtab Sing & Ors. Vs. U.P. 2010 (13) SCC (Cri) 1185 wherein

Hon’ble  Supreme  Court  has  decided  that  unnatural  conduct  of

complainant in lodging the FIR is always doubtful. 

24.    In the case Rakesh Debnath v. State of Tripura 2010 (6)

GLJ 394 Hon’ble Gauhati High court has held that FIR required to

be filed at earliest opportunity. 

25.   Hon’ble Supreme Court has held in  State of H.P. v. Giyan

Chand (MANU/SC/0312/2001):  (2001 6 SCC 71) that  “if  the

prosecution fails to satisfactorily explain the delay and there is a

possibility of embellishment in the prosecution version on account

of such delay, the delay would be fatal to the prosecution. However

if the delay is explained to the satisfaction of the court the delay

cannot  by itself  be a ground for  disbelieving and discarding the

entire prosecution case. To the said effect is the decision of this

court  in  Dilawar Sing v.  State of Delhi  (2007 12 SCC 641)

where  this  court  observed:  In  criminal  trial  one  of  the  cardinal

principles’ for the court is to look for plausible explanation for the

delay in lodging the report. Delay sometimes affords opportunity to

the complainant to make deliberation upon the complaint and to

make embellishment or even make fabrications. Delay defeats the

chance of the unsoiled and untarnished version of the case to be

presented before the court at the earliest instance. That is why if

there is delay in either coming before the police or before the court

the courts always view the allegations with suspicion and look for
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satisfactory explanation. If no such satisfaction is formed the delay

is treated as fatal to the prosecution case”. 

26.     Now coming back to the instant case I have found that the

alleged offence was occurred on 04-05-15 and the FIR was lodged

on 01.06.15 which indicates that  the FIR  was lodged about  one

month in  delay.  The  PW.4   has  stated  in   course  of   cross-

examination  that  there  is  no  mention  of  reason of delay in

lodging  the  Ejahar. 

27.    As  the   complainant   himself  did  not   see   the   alleged

incident   and  as no  material eye witnesses  from  the   electricity

department  is  examined and as not alleged seized materials could

be  proved  by  the  prosecution  and  as   there   is   no   plausible

explanation whatsoever  with  regard  to  the inordinate  delay  in

lodging  the  FIR,  it  cast  a  doubt  about  the authenticity of  the

prosecution  story.

28.     With  regard  to  the  point  of  ownership  and possession of

the  alleged  house  is  concerned,  the prosecution  has failed  to

prove  the ownership  and possession of  the  alleged house. The

prosecution  has  failed to prove  that  the  alleged house  was

owned  and possessed by  the  accused person. The prosecution

has  failed to examine material  documents or  the  witnesses of

neighbourhood of  alleged  house  to prove  the ownership  and

possession  of  the  alleged  house. Hence,  it  cast a  doubt that

the  alleged   house  was  owned and possessed  by  the accused

person. 

29.      Upon  scrutinizing   the   evidence   on  record,  I have also

found that  the  evidence of   the PW.2  is  not  corroborated the

PW.4.   PW.2   has   deposed   that  he   went   to  the   place  of

occurrence  on  the  day  of  incident  i.e. 04-05-15 alongwith PW.4.

But  PW.4 has   categorically  stated  that  he  visited  the place of

occurrence   on   01.06.15.  He   also   states   during   his  cross-

examination  that before  01.06.15  he  never  visited the place of
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occurrence, which  belies  the  evidence  of  PW.2  that on the  day

of   the  incident,   i.e   04.05.2015  he  went   to   the place of

occurrence  alongwith  PW.4.  Hence, the testimony of the  PW.2

becomes  doubtful  and unbelievable.

30.     PW.3,  the  constable has  deposed  that  on  01.06.15  he

went  to  the place of  occurrence  and  he  saw  the  electricity

was  stolen  by hooking  and  the  electricity  line was disconnected

from   the   house  of   the   accused.  But  ironically  the  PW.1,

complainant  has  lodged  the  FIR  that the  alleged incident  was

occurred  on   04.05.2015.  Hence  the  statement  of  the  PW  3

becomes unbelievable and unreliable. 

31.     It  is  also  worthwhile  to mention  here  that  PW.3 has

deposed  that he  was accompanied  by  PW.1. But PW.1 has  stated

during  cross-examination  that   he never  visited  the place of

occurrence which  belies   the  evidence  of   the PW.3.  As  the

evidence of PW.3 is  not  corroborated  by  any other witnesses, it

cast  a doubt  about  the  whole  evidence  of  the PW.3. 

32.    So   far   the   seized   materials   are   concerned,   the

prosecution  has  failed  miserably  to  prove  that the  alleged

electric  wire  was  seized  by  the  prosecution. PW.4  has stated in

course  of   his   cross-examination   that  he   did  not  seize   any

material   like   wire  or   any  apparatus  regarding  electricity

connection.  In  view  of  this  evidence  and  non- production  of the

seized  materials  it cast  a  doubt   about  the authenticity  of

prosecution case. 

33.      In  view  of  the   above  facts  and  circumstances, I  am of

the  considered opinion  that  Prosecution has  failed  to prove  the

case  against  the  accused U/s.135 of  Electricity Act beyond  all

reasonable   doubts.  Hence,  the  accused  person  Sri  Bonamali

Namasudra is acquitted on  benefit of  doubt and set at liberty. 
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34.     The bail bond of the accused person is extended U/S 437 ‘A’

Cr.P.C. 

35.     Dispose of  the  seized  material if any in  accordance with

law.

36.     Given under her hand and seal of this court on this the 17 th

day of February, 2020.

 Dictated & corrected by me:  

                               

       (Md. Abdul Hakim)                             (Md. Abdul Hakim)                  
Addl. Sessions Judge cum                      Addl. Sessions Judge cum  
Special  Judge-2(FTC),                             Special  Judge-2 FTC),              
          Tinsukia.                                                 Tinsukia.    

      Transcribed by :

         P.D Phukan, (Steno)
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                                          A  N  N  E  X  U  R  E

PROSECUTION WITNESSES:

PW.1, Sri  Amiya  Kumar  Bordoloi,

P.W.2, Sri  Baikuntha Gohain(Hawildar),

P.W.3, Sri  Manoj  Sonowal(constable)   & 

PW.4, Sri  Tulan  Sonowal(ASI)

PROSECUTION DOCUMENTS :

             Ext. 1,  the  FIR,

             Ext. 2,  the  Sketch map,

   Ext. 3, Notice  to  accused,

                   Ext. 4,  the  Charge-sheet.

                                                                       (Md. Abdul Hakim)
Addl. Sessions Judge 2 (FTC), 

cum  Special Judge,         
                                                                     Tinsukia.                   


