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IN THE COURT OF THE ADDL. SESSIONS JUDGE-2 (FTC),

TINSUKIA  

                 Session Case No. 52(T)/18 

               U/S 302 IPC

                            
                             Present :   Md. Abdul Hakim, M.A.,LL.B.,                   

                         Addl. Sessions  Judge-2(FTC),

                                              Tinsukia.

  The State of Assam

     -Vs-

                       1)   Sri  Kumru Bhumij --------Accused

Appearance :

            For the State    :     Sri R.C Das, Ld. A.P.P,

            For the accused:     Sri, R. Gohain,  Adv. 

  
            Date of evidence :  02.07.18, 17.07.18, 01.08.18, 

            16.08.18, 27.02.19, 25.03.19,

                       09.04.19, 07.11.19, 27.11.19. 

            Date of argument :   06.02.2020.

            Date of judgment :   17.02.2020.

                                             J  U  D  G  M  E  N  T

1.         The   Prosecution  story,   as  it  reveals  from the  FIR  that

the informant,  Sri  Ashok  Chik had  lodged  an  FIR  by which

alleged that on 17.02.18 at  night at 8 PM his  brother, Sri Sankar

Chik went  out  of  home  and  did  not  return   back  and  in  the

morning of  18.02.18  at Dighaltarang  Tea  Estate,  Line no. 10
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near Kali Mandir the  dead  body  of  his  brother  was found

lying.  He noticed injury  mark by  sharp  weapon on  the  face

and  head of  the  deceased.  Hence,  the informant suspected

that his  brother  was murdered  by  unidentified  miscreants and

left  the  dead  body  near  Kali  Mandir.   Hence, the informant

had lodged the Ejahar against the accused person.

 
2.            On  appearance  before  the  court, copy was  furnished

to the accused  Sri Kumru Bhumij  u/s 207 Cr.P.C and committed

the case to this court  for trial  by the  Court   of   Ld.  Judicial

Magistrate,  1st  Class,  Tinsukia.   Thereafter,  considering  the

materials on record and after hearing both sides, charge u/s 302

IPC had been framed  against the accused Sri Kumru Bhumij   ,

particulars  of  which on being read over  and explained to the

accused person, he pleaded not guilty and claimed to be tried.

                                                               
3.        During trial,  prosecution examined Fifteen (15) nos.  of

witnesses. As there is implicating material against the accused,

he is examined u/s 313 CrPC. I have heard argument put forth by

the ld. Counsel for both the sides as well as gone through the

entire evidence available on record.

4. Point for determination :-

(i)  That  on  17.02.18  at   night  at  8  PM   at

Dighaltarang  Tea  Estate ,  Line no. 10 accused

had  committed  murder  intentionally  or

knowingly   by causing  the  death of  Sankar

Chik  and  thereby  committed  an  offence

punishable U/s. 302 IPC?

DISCUSSION, DECISION  AND  REASONS  THEREOF :-

5.            P.W.1. Dr. Rajdeep  Guha  has  deposed  that  on  18.02.18
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when  he  was  working  as  S.M.O,  Civil   Hospital,  Tinsukia,  he

performed   Post mortem examination on the dead  body  of

Shankar   Chik,   23  years   male   on  police   requisition  in

connection with Baghjan  P.S  Case  no. 7/18 U/s. 302  IPC. The

body  was identified  by UBC 221,  Tapan  Kurmi of Baghjan  P.S

and Promeswar  Chik,  brother. 

On examination  he  found  as  follows :

External appearance : 

Body of young  a male about  23 years.  Short  black  hair,  face

and  clothes  covered  with  blood  and  dry leaves.  Rigor mortis

present.

Following injuries  were  seen : 

(I)  5 cm  X  2 cm  lacerated  injury over  left  eyebrow.

(ii) 2 cm  X  0.5 cm  lacerated  injury below  right  eye.

(iii) 1 cm  X  1 cm oval   lacerated  injury over  bridge of  the

nose,(iv) 7 cm X  3 cm   lacerated  injury over chin,

(v) multiple  abrasion  and laceration  of  different  shape  and

size present  over  face.

(vi) 5 cm  X  2 cm   lacerated  injury over  left  forehead,

(vii) 3 cm  X  2  cm   lacerated  injury over  occipital  region,

(viii)  fracture of frontal left  temporal  and occipital  bone,

(ix)  fracture of  mandible,  right  maxillary and  nasal  bone,

(x)  Sub-dural  and  sub-arachnoid haemorrhage,

Pleura,   larynx,  trachea   both   lungs,  mouth,   pharynix,

esophagus were  all  congested.  Other organs  were  normal. 

Opinion :    In   his  opinion  death   is   due   to   shock  and

haemorrhage   as   a   result   of  head  and   bodily   injuries

received   as   described.  All   injuries   are   antimortem and

homicidal  in  nature  and  consistent  with sharp  heavy  object

trauma. Approximate  time  since  death  with  12 hours.

Ext. 1 is  the  Post mortem  report and Ext. 1(1) is  his signature.
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6.  In Cross-examination the  PW.1  has  stated  that in his

opinion  the  injuries may  be  caused  by  sharp  and heavy

object  would  be  anything  including sword.  He could not  say

what  would  be  the  weight of  the  weapon for  causing  the

injury.

7.  P.W.2,  Sri  Ashok   Chik   has  deposed  that  he is  the

informant  of  this  case.   He knows  the   accused present in

the  dock. The incident  took  place on  a a day  of  18 th  of this

year about 3-4 months  back. On  a  day  at   morning  he  came

to know  from his  wife that his brother  Shankar  Chik  was

lying  dead near  a  temple. The  temple  was  situated  at  a

distance  of  100 feet  from  their house. Then  he  went  to  the

place   occurrence   and   saw   his   brother   lying  dead.  He

became  shocked. Witnessing  that his brother had  injury  on

his face  and  head. Then the  police  was  informed. Police

came to  the place of  occurrence  and sent  his brother  for

Post  Mortem  examination. He lodged  ejahar Ext. 2  before  the

police.  Ext.  2(1)   is   his   signature.  Police   recorded   his

statement.

8.  In  Cross-examination  the  PW.2  has  stated  that the

place where  the  dead  body  was  found  is  situated on  the

road. He  is not  aware  of  the  contents  of Ext. 2. He  denies

the  suggestion  that he  did  not  state  before  police  that  he

came  to know  from his  wife  that his  brother  Shankar  Chik

was  lying  dead near  a  temple.   

9. P.W.3,  Sri Sakti  Kishan has  deposed  that  he  knows

both the informant  and  accused. The  incident took   place

about three months  back. At  the  time of incident  he was  at

home.   He came to  know  about  the  incident  in  the morning

that  an  incident  had  taken place  on  the last  night  at  about
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10 P.M at Dighaltarang.  He  went  to the  place of  occurrence

which  was 10-20 minutes  walking  distance  from  his  house.

He saw  gathering at  the  P.O and  also  saw  the  body  of

Shankar  Chick  was  lying on  the road. Police  came to  the

spot at 11 am. Police  recorded  his statement.  

10.    The  cross-examination  of  this  witness  is   declined

by  the  defence.

11.    P.W.4, Sri  Ajoy Kishan has deposed that  the informant

is his father-in-law. He knows  the accused also.  At  the  time of

incident  he was  at his garden  duty. His father-in-law  informed

him  about  the  incident. Then  he  came  home. At  10 am  on

the  day, he went  to  Tinsukia  Civil  Hospital  for  Post mortem.

He  puts  his signature  on  the  seizure-list  at the  place  where

Post mortem  was  conducted.  Ext. 3  is  the  Seizure-list, Ext.

3(1)  is his  signature.

12.    In cross-examination  the  PW.4 has  stated t hat  Ext.

3(1)  was taken   for  conducting  Post  Mortem.

13.    P.W.5,  Sri Rajesh Dusad has deposed that   he knows

both informant  and the accused.  At  the  time of incident  Ihe

was  at home. He came  to know  about  the incident at  noon.

He went  to  the  place of occurrence  and  he saw  one  dead

body. The  informant  told  him that   the  deceased  was  his

brother. Police   came  to  the  spot and  recorded his statement.

14.   In   cross-examination  the PW.5 has  stated  that he

knows  nothing  about  the incident.

15.    P.W.6, Bikash bhuyan  has  deposed that  he  does  not

know  the informant  and accused. Around four months back

incident occurred at night.  At the time of incident he was at
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home. In the morning on the next day  he went to the place of

occurrence which was situated near  the puja mandir  of  their

village.  There he saw people were gathering and a person was

lying dead on the ground. The dying person was staying line no.

10 at the Dighal Tarang T.E. Police  come at around 10 A. M. and

recorded his statement. 

16.   In Cross-examination the PW.6 has  deposed  that the

temple where the dead body was lying is situated in a cross

road. Previous  day was the garden market day. People used to

frequent visit the market place  using the cross road where the

temple is situated. 

17.   P.W.7,  Bijay Bhuyan   has deposed  that he  does not

know the informant but he knows the accused.  Around three

four months ago one day in the morning while he came out

home  he saw some people were  gathering near their house he

saw a person was lying on the ground. He came to know that he

was  died.  Police  came  around  10  A.M.  and  recorded   his

statement.  He does not know how the person was died. The

died person was belonged to No. 10 line of their garden. 

18.   The  cross-examination  of  this  witness  is   declined  by

the defence.

19.    P.W.8, Sri Bablu Urang  has  deposed that  the  informant

and accused both. Around three four months ago the incident

took place. While he was returning from work around 8-9 P.M. he

saw Deceased Shankar and accused Kamroj were fighting near

the peepal tree of Line NO. 10 of Dighal Tarang T.E. Then one

person  name Chillu  who  was  residing  Line  NO.  10  of  Dighal

Tarang T.E. called upon  him and asked him to stop the fight as

he could not alone stopped the fight. Then he pulled out Kumruj

and  Chillu  pulled  out  deceased  Shankar.  Then  both  of  them
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went away in different direction. Then he and Chillu went home.

He does not know what had happened. Next morning he saw

people were gathered near the  peepal tree of Line NO. 10 of

Dighal Tarang T.E. then he went there and he saw Shankar was

lying  dead  on  the  ground.  Police  came  to  the  place  of

occurrence and recorded  his statement and took him to the

court and recorded his statement. Ext. 4 is the statement. 

20.   In  Cross-examination  the   PW.8  has   denied   the

suggestion  that  he did not state before police and court that

he saw Deceased Shankar  and accused Kamroj  were fighting

near the peepal tree of Line NO. 10 of Dighal Tarang T.E. Near

the place of occurrence there were residence of many people.

He  denies  the  suggestion  that deposed today in the court

falsely   that  the  accused  was  involved  in  fighting  with  the

deceased near the peepal tree of Line NO. 10 of Dighal Tarang

T.E.

21.   P.W.9, Sri  Parameswar  Chick  has   deposed  that  the

informant  is  his brother.    He knows  the  accused person

present  in  the  dock. The  deceased  Sankar   Chick  was  his

brother.  The  incident  took  place  in  the month  of  March of

this  year. The  date  of  incident he could not recollect. At  the

time of incident  he was  at  home. The occurrence  took place

near  Dangari  river. The  distance between  the two  places

there  is  one Sulia  line. His son  Sahil Chick aged 10 years

informed him about  the  incident. Thereafter  he visited  the

place  of  occurrence. But he  did  not  see  the  dead  body  of

the  deceased  as he  has fear  psychosis. Later  his son  in  law

went to  the  hospital.  He puts  his   signature  on  the  Ext. 3,

seizure-list.  Ext.  3(2)  is   his signature.  Police   recorded  his

statement. 

22.    In Cross-examination the  PW.9 has  stated  that  he
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does not  remember  when  he puts  his   thumb  impression  on

the Ext. 3. Police  asked  him about  the  incident  but  he  could

not  say who  had  committed  the  said offence. 

23.    P.W.10 Sri   Pilu Mura @ Chilu   has  deposed  that  he

knows  both  the  informant  and  accused of  this  case. The

incident  took  place  around   three  four  months  back, the

day  was Saturday.  The  incident took  place  at  night. Prior to

the  day  of  incident,   himself  and   the   accused   were  at

Kherpatty  near Peepal tree. He  saw the deceased  and the

accused   were   fighting.  He  intervened    their  fight   and

stopped  the  fight. Thereafter  he went  away to  his  house.

Thereafter the accused  told  him  at  his  house  that  he had

killed  Shankar. Then  hetold  him  to  go to his  house. Police

recorded  his statement. He was   also  brought  to  the  court

and  his statement  was  recorded  in  the  court.

24.   In   Cross-examination  the   PW.10   has   denied   the

suggestion  that  the  incident  did  not  take  place  around

three  four  months  back. He denied  the suggestion  that the

deceased  and the  accused  were  not fighting. He does  not

know  the  contents  of the  ejahar as  well  as  the  statement

he  gave  before the  court  but  he does  not  know   Assamese

and  English.  He denied  the suggestion  tha the accused did

not tell  him at  his  house  that  he had killed  Shankar.  He

denied  the suggestion  that he has deposed  falsely  today in

order to implicate  the accused. 

25.    P.W. 11 Sri Rajib  Bakti has  deposed  that he knows  the

informant  of   the  case.  He also knows  the  accused.   He

forgot   the  year   and  date   of   incident.    The police   of

Baghjan  P.S  called   him and  asked  his name.  They  wrote

something  and  took  his   signature. 
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26.    The  cross-examination  of  this  witness  is   declined

by  the  defence.

27.     P.W.12, Sri  Sarban Orang  @  Bhumij   has  deposed

that  he  does  not   not know  the informant of  this case. He

knows  the     accused person  who  is  present  in  the  dock.

The  incident  took  place  around  one year  back  at night. He

was  at  home  at  the  time of  incident. The  deceased  was  his

brother  in  law. While  he was  going  for  fishing he  saw  public

were  gathering  at  line no. 10  near  a  “Than”(temple).  Police

was  already  present  at  the  place  of  occurrence. Police

recorded  his statement. He  does  not  know  how  the  incident

occurred.  He saw  injury  mark  on  the  face  of  the  deceased.

28.     The  cross-examination  of  this  witness  is   declined

by  the  defence.

29.   P.W.13, Smt.  Bhanumoti  Dusad  has  deposed  that

she does not know  the  informant.  She  knows the  accused

person.   About  one year ago  at   around  8  PM  she was

cooking  meal  in  her  house  alone  and  after  taking her

dinner  she  goes  for  sleep. On  the  next  day  morning at

around  6 AM she saw  some  people  were  gathering  at a

distance  of  2  KM  from her house. Then  she went  to  the

place  of  occurrence  and  she saw  a  dead  body  lying  on  the

side  of  the  road. She  could  not  identify  the  dead  body.

Police  was  there  and  took  her thumb  impression  on  a

paper.

At  this  stage  the   Prosecution  has prayed  to  declare  this

witness  as  hostile. The prayer  is  allowed  accordingly. 

30.   She  denies  the  suggestion  that she told  before police

that “on 17.02.18 at  night  the  deceased Shankar  Sik came  to
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her house. Before  coming  of  the  deceased  Shankar  Sik,  her

husband  alongwith  Line  Chowkidar,  Rajib  Bekti  was  sitting

in  her house.  During  that time  it  was  around  7 P.M. After

elapsing  of  10  minutes  of  coming  of   deceased  Shankar

Sik,  accused Kumru  Bhumij   and one  Shirla  came  to her

house. During  that  time  deceased  Shankar  Sik  asked  the

accused  Kumru  Bhumij   his   'Maflar'  but    Kumru  Bhumij

refused  to   give  his  'Maflar'   to    Shankar   Sik   and  an

argument  and  altercation  had  occurred. After ½  an  hour  of

occurrence  of  altercation accused  Kumru  Bhumij, deceased

Shankar  Sik  and  Shirla went  away  from  house. And  in  the

morning of  18.02.18  at  about  6  AM   deceased  Shankar  Sik

was seen  lying   dead  near  'Kali  Mandir'  of   her house.  She

saw  injury  marks on  the face, forehead  and head on the

dead body of  deceased  Shankar   Sik.  Later,   she came  to

know  that  Kumru  Bhumij  of their same line had murdered

Shankar  Sik” . 

31.   In Cross-examination  the  PW.13 has  deposed  that  her

name  is Smt.   Bhanumoti Dusad. She  is  an  illiterate. She

does  not  know how  to read  and  write  Assamese  language.

The  distance  from  house  to  the  place  of  occurrence  is   2

KM. The  place of  occurrence is not visible  from her house. The

resident  of  Ashok  Sik,   the  informant  is  situated  at  a

distance  of  2  KM  away from  her house. 

32.  P.W.14, Sri  Partha Pratim Singkon  Sub-(Inspector ) has

deposed that on 18.02.18 he  was  posted at  Baghjan P.S  as

OC.  On  that  day  he received  an  ejahar. Ext. 2 is  the  said

ejahar. Ext. 2(2) is his   signature. He took  up  the  investigation

of  the  case. On the  same  day  he   examined  informant,

Ashik  Sik  at  the P.S  and  recorded  his  statement. Ext. 5 is

the  FIR  form. Ext. 5(1) is  his  signature. Ext. 5(2)  is  the

signature  of  informant, Ashok Sik. Thereafter he rushed  to  the
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P.O which  is  situated  at Dighaltarang  T.E  Line  no. 10 near

Kali  Mandir.  He  saw  one  dead  body.  The  dead  body of

Shankar  Sik who was   the  brother  of  the informant. He drew

up  one  sketch map  at  the P.O. Ext. 6 is  the  said    sketch

map,  Ext. 6(1) is  his signature. He carried  out Inquest  on  the

dead body. Ext. 7 is  the  said Inquest  Report, Ext. 7(1) is   his

signature. He  forwarded  the  dead  body  for Post  Mortem

examination  to  the  Tinsukia  Civil  Hospital.   He  seized  one

Muffler   in   presence  of   the   witnesses   and   he  prepared

seizure-list,  Ext. 3  is  the  said  seizure-list,  Ext. 3(3)  is  his

signature  on  the  said   seizure-list. 

33.   He   examined    the  witnesses   namely,  Sri   Sakti

Kishan,  Sri Rajesh Dushad,  Sri Bikash Bhuyan  @  Kata,  Sri

Bijoy  Bhuyan, Sri Parameswar  Sik, Sri  Shraban  Ghunar, Sri

Ajoy  Kishan  at  the  P.O.

34.    On 22.02.18, the  statements  of Sri  Pilu  Mura  @ Chirlo

and  Sri  Bablu  Orang  were  recorded U/s. 161 Cr.P.C.   Later,

they  were  forwarded  to the  Ld. Court  for  recording  their

statements  U/s. 164 Cr.P.C. Thereafter,  the  statements of two

more  witnesses, namely, Sri  Rajib  Bakti  and  Smt. Bhanumoti

Dushad   were   recorded.  Thereafter   accused   Sri  Kamruj

Bhumij  was  apprehended  at  his  own  house  and  he  was

brought  to  the police  station and  he  was  examined  and his

statement  was  recorded. Later  he  was  forwarded to  the

court.

35.   Thereafter,   he collected  P.M  Report  and  others.  He

seized  one Muffler  which  he has seen  in  the  court  premises

today which  is marked  as M. Ext. 1.

36.   Later  on,  on   completion  of  investigation, he has

submitted   charge-sheet   against   the   accused  Sri  Kamruj
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Bhumij  U/s. 302 IPC.  Ext. 8 is  the  Charge-sheet, Ext. 8(1) is

his signature.

37.   PW.13,  Smt. Bhanumoti  Dushad  stated  before  him

that  “on 17.02.18 at  night  the  deceased Shankar  Sik came

to  her  house. Before  coming  of  the  deceased  Shankar  Sik,

her  husband  alongwith  Line  Chowkidar,  Rajib  Bekti  was

sitting  in  her house.  During  that time  it  was  around  7 P.M.

After elapsing  of   10  minutes  of   coming  of    deceased

Shankar  Sik, accused Kamruj  Bhumij  and one  Shirla  came  to

her  house. During  that  time  deceased  Shankar  Sik  asked

the accused  Kamruj  Bhumij  his  'Muffler' but   Kamruj  Bhumij

refused  to  give  his  'Muffler'   to   Shankar  Sik  and  an

argument  and  altercation  had  occurred. After ½  an  hour  of

occurrence  of  altercation accused  Kamruj  Bhumij, deceased

Shankar  Sik  and  Shirla went  away  from  house. And  in  the

morning of  18.02.18  at  about  6  AM   deceased  Shankar  Sik

was seen  lying   dead  near  'Kali  Mandir'  of  her  house.  She

saw  injury  marks on  the face, forehead  and head on the

dead body of deceased  Shankar  Sik. Later,  she   came  to

know  that  Kamruj  Bhumij  of their same line had murdered

Shankar  Sik” .  Ext. 9  is  the  statement of  Bhanumati  Dushad

stated   before  him  U/s. 161 Cr.P.C. 

38.    In  cross-examination,  the  PW. 14  has  deposed  that

he has  not  mentioned  the  time, he  drew  the sketch  map

and  which is  submitted  in  the  case  record  as  Ext. 6.  He

has not kept  any  extract  copy of   the sketch  map in  his  case

diary.    He has  not  taken  any information  regarding  the

distances  between the place  of occurrence  and  the  place  of

residence of the  witnesses  mentioned  in  the  sketch  map  as

Ext. 6.  These  witnesses  did  not  see  the occurrence, though

he  has  mentioned  in   his  C.D.  he  has  not   submitted   the

extract  copy  of  the  Inquest  report  in  the  Case  Record. He
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has   collected  the Muffler  from the  place of   occurrence

which is  M. Ext. 1. He has  not  collected any other  materials,

such  as  blood  stain, mud  stain, fluid of  the  deceased from

the place of  occurrence  and  he has  not  seen  any  blood

near  the  dead  body.  He has not   found  any  weapon of

offence  near  the  dead  body. He has  not  sent  the  seized

material(Muffler)  to  FSL  for  examination. He has  also not

seen  any blood  stain, mud  stain on the  Muffler  which he has

seized.   He   denies  the   suggestion  that  he   has   falsely

submitted   charge-sheet   against   the   accused   without

properly  investigating  the  case. 

39.    PW.15  Sri  Navneet  Kashyap,   JMFC,  Bokajan,  Karbi

Anglong has  deposed   on  Video  Conference  that on 23.02.18

he  was  posted at  Tinsukia as   Judicial  Magistrate First Class.

On  that  day as per  the  order  of Ld. Chief  Judicial  Magistrate,

Tinsukia,  he had  recorded  the  statement  of Sri Pilu Mura @

Chintu aged  about  26 years  and Sri  Bablu Orang aged  about

19 years .  Witness Sri  Pilu Mura  @  Chitu  put  his  thumb

impression and  his Bench  Asstt.   Md.  Javed  Hussain   had

identified  his thumb  impression.  Ext.  9  is  the  164 Cr.P.C

statement  of  witness,  Sri Pilu  Mura  @  Chitu. Ext. 9(1)  is  his

signature. Ext. 9(2)  is the  signature  of   Md. Javed  Hussain

who  has  taken  the thumb  impression  of  the  witness in  his

presence.  Witness,  Sri   Bablu Orang had  put  his signature.

Ext. 4  is  the  statement  of  Sri  Bablu  Orang and  Ext. 4(2) is

his signature.   

40.    The  cross-examination  of  this  witness  is   declined

by  the defence side..

41.   With regard to the point for determination  ld. Defence

Counsel  of the  accused  has  submitted  that  the prosecution

has   failed  to  prove   the  material   ingredient   against   the
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accused  person   beyond   all   reasonable   doubts.  He   has

pointed   out   (i)that  prosecution  has  failed  to  prove  the

circumstantial  evidence  against  the  accused person. (ii) that

there is  no  eye  witness to  the  alleged  incident. (iii) that

though  PW.8  and  PW.10  have  deposed  that  there  was  a

fighting  between  the  accused  and  the   deceased  on  the

eventful  night, but  they have not  deposed  anything  about

assault  of   causing   hurt   with   sharp    weapon   to   the

deceased  by  the  accused  person. Both  the  PW.8  and PW.10

have  deposed  that they  had  intervened  the  fighting  and

pushed  them aside  and  later both the  accused  and  the

deceased  proceeded  in   different   direction.  From   the

deposition of  the PW.8 and PW.10  it is  proved  that  at  the

time of leaving  the  fighting the  deceased  was  hale  and

hearty.  Hence  it  can  be  presume  that  there   is no  hand of

the  accused in  causing  the death of  the  deceased. (iv) that

the  PW.10  has deposed that the  accused  told  him  at  his

house  that  he had  killed  the   deceased Shankar. But  this

statement  is  neither  corroborated  by  any other  witnesses

nor  any  circumstantial  evidence.  (v) that  the  prosecution

has  failed  to link  the  accused  with  the  alleged  incident.

(vii) that there is no mention of name of the accused in the FIR.

Had the accused confessed his guilt his name would have been

inserted  in  the  FIR.  Hence  it  creates  a  doubt  about  the

prosecution story. 

42.    In reply  Ld.  Addl. P.P  has pointed  out  that  the PW.8

and PW.10 have  deposed    that  before  the  death  of  the

deceased  an  altercation  had  occurred  between  the  accused

and  the  deceased. It  is  also pointed  out  that  PW.10  has

deposed  that after  going  home  the  accused came  and told

him   that  he   had    killed   Shankar(deceased).  Thus   the

prosecution  has  succeeded  to prove  the  case  against  the

accused person  beyond  all  reasonable  doubts. 
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43.     Upon  hearing  both  sides,  I  have  gone  through  the

material  evidence  on  record. It is admitted  and  proved   that

in  the  morning  of  18.02.18  at  morning  the people  of  the

Dighatarang  Tea  Estate  saw  the  dead  body  of  Shankar

Chik  lying near  a  temple. The  temple  was  situated  at  a

distance  of 100 feet  from  the  house  of  the  deceased  as

stated  by  the PW.2,  the  brother  of  the  deceased,  Shankar

Chik.  But  no PWs  had  deposed  that   the  accused   had

committed  murder  of  deceased  Shankar. The PW’s  had  seen

the  dead  body  of  the  deceased. But  the  PW.8  and  PW.10

had unequivocally   states  that  at  around  8-9 P.M  they  found

both  the  accused   and  the   deceased  were  fighting  on   the

road. Then  both  of  them  had  intervened  the  fight  and

later  the  accused  and  the deceased  went  in  a  different

direction. Which  indicates  that  till  the  presence of PW.8  and

PW.10  the deceased  was   hale   and   hearty.  It   is    also

worthwhile  to  mention  that  both  the PW.8  and PW.10  had

not  deposed  anything  about weapon  of  assault. So, it  is

proved  beyond  doubt   that   till  the presence  of  PW.8 and

PW.10 the  deceased had no  injury  on  the  person  of  the

deceased.  But   later   on,  PW.10   has   deposed   that   the

accused  told  him at  his  house  that  he  had   killed  Shankar.

In  view  of  this  statement of PW 10,  it  is  now mandatory to

carefully  scrutinize  the  evidence  of PW.10  and  the facts  and

circumstances of the prosecution case.

44.      It  is  evident  from  the  testimony  of  the PW.10 that

he  had told   before   police   as   well   as  before    the  Ld.

Magistrate that the  accused  told  him  on eventful night at  his

house   that  he  had  killed  Shankar.  In  view of this extra

judicial confession now it is essential to look into it meticulously

that whether the extra judicial confession made by the accused

by any inducement, threat or promise?  Whether the PW 10 has

given  false  evidence  due  to  some  animosity  against  the
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accused person?

45.    Before I discuss about the extra judicial confession of

the accused person I would like to cite case of Gura Singh v.

State of Rajasthan, {(2001) 2 SCC 205 : 2001 SCC (Cri)

323  at  page  212}  wherein  Hon’ble  Supreme  Court  has

observed as follows:-

“6. It  is  settled  position  of  law  that  extrajudicial

confession, if true and voluntary, it can be relied upon by

the court to convict the accused for the commission of the

crime alleged. Despite inherent weakness of extrajudicial

confession as an item of evidence, it cannot be ignored

when  shown  that  such  confession  was  made  before  a

person who has no reason to state falsely and to whom it

is made in the circumstances which tend to support the

statement. Relying upon an earlier judgment in Rao Shiv

Bahadur Singh v.  State of Vindhya Pradesh [AIR 1954 SC

322 : 1954 SCR 1098 : 1954 Cri LJ 910] this Court again in

Maghar Singh v. State of Punjab [(1975) 4 SCC 234 : 1975

SCC (Cri) 479 : AIR 1975 SC 1320] held that the evidence

in  the  form  of  extrajudicial  confession  made  by  the

accused to witnesses cannot be always termed to be a

tainted  evidence.  Corroboration  of  such  evidence  is

required only  by  way of  abundant  caution.  If  the  court

believes the witness before whom the confession is made

and  is  satisfied  that  the  confession  was  true  and

voluntarily made, then the conviction can be founded on

such evidence alone.  In  Narayan Singh v.  State  of  M.P.

[(1985)  4  SCC 26 :  1985 SCC (Cri)  460 :  AIR  1985 SC

1678] this Court cautioned that it is not open to the court

trying the criminal case to start with a presumption that

extrajudicial  confession  is  always  a  weak  type  of

evidence.  It  would  depend  on  the  nature  of  the

circumstances, the time when the confession is made and
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the  credibility  of  the  witnesses  who  speak  for  such  a

confession.  The  retraction  of  extrajudicial  confession

which is a usual phenomenon in criminal cases would by

itself not weaken the case of the prosecution based upon

such  a  confession.  In  Kishore  Chand v.  State  of  H.P.

[(1991) 1 SCC 286 :  1991 SCC (Cri)  172 :  AIR 1990 SC

2140] this Court held that an unambiguous extrajudicial

confession  possesses  high  probative  value  force  as  it

emanates from the person who committed the crime and

is admissible in evidence provided it is free from suspicion

and suggestion of any falsity. However, before relying on

the alleged confession, the court has to be satisfied that it

is voluntary and is not the result of inducement, threat or

promise envisaged under Section 24 of the Evidence Act

or  was  brought  about  in  suspicious  circumstances  to

circumvent Sections 25 and 26. The court is required to

look into the surrounding circumstances to find out as to

whether such confession is not inspired by any improper

or  collateral  consideration  or  circumvention  of  law

suggesting  that  it  may  not  be  true.  All  relevant

circumstances such as the person to whom the confession

is  made,  the  time  and  place  of  making  it,  the

circumstances  in  which  it  was  made  have  to  be

scrutinised.”

46. Now  coming back to the prosecution story, I have found

that the  PW.10  has   deposed  that  after the intervention of

the fight between the deceased the PW 10 went home and later

on that night the accused went to the home of the PW 10  and

told  him  that  he  had  killed  Shankar. But it is crystal clear

that  the  statement  of  the  PW  10  so  far  the  extra  judicial

confession of the accused is concerned is  not  corroborated  by

any other  witnesses. 
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47.    Although   the   statement  of   the   PW.10   is   not

corroborated by any other  witnesses so  far the extra-judicial

confession of  the  accused  is  concerned,  but   it  is  to  be

remembered  that   the  accused   went  to the  home  of  PW.10

on the eventful night himself willfully and  confessed  his  guilt.

Apart from  this the  defence   side  could not prove that or

create  any  doubt   that  at  the  time  of  the  extra-judicial

confession  by  the  accused person  there  were  some other

witnesses present other than the PW 10. Hence,  finding  out

the  corroboration  of  the  statement of  the PW.10 by the other

witnesses will be not prudent. 

48.     From the facts and circumstances it is proved that the

accused himself went to the home of the PW 10 and confessed

his  guilt  voluntarily.  The  defence  side  could  not  create  any

doubt that the confession made by the accused before the PW

10 is the result of inducement, threat or promise as envisaged

under  Section  24  of  the  Evidence  Act.  From  the  facts  and

circumstances it is proved that the extra judicial confession by

the accused is voluntary. Moreover the defence side could not

create any doubt that why the PW 10 shall give false statement

against the accused person. Hence the PW 10’s statement so

far the extra judicial  confession by the accused is concerned

becomes reliable and trustworthy. 

49.     The  defence  side could prove any animosity between

the PW 8, PW 10 and the accused. The defence side could not

prove why the PW 8 & PW 10 would give false evidence against

the  accused  person.  The  prosecution  could  not  create  any

contradiction in the statement of the PW 8 & PW 10 and hence

their statements become reliable and trustworthy. 

50.     So far the non-mentioning of the name of the accused

in the FIR is concerned a question is lurking in the mind that if
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any altercation had occurred at night with the accused before

the death of the deceased and if  the accused had made any

extra judicial confession to the PW 10 then why the name of the

accused was not inserted in the FIR?  

51.   On  this  question  I  have  gone  through  the  material

evidence on record and found  that  the  FIR  was  lodged at

about  7:30  AM  in  the  police  station  immediately  upon

witnessing  the  dead  body  of  the  deceased   Shankar.  The

informant was the brother of the deceased. It is also revealed

from  the FIR  that  the  FIR  was  lodged  at  around  7:30 AM on

18.02.18.  Which  can  be presumed that that before  reaching

of  the  PW 8 and PW.10 in the place of occurrence the  FIR  was

lodged and so the  name of  the accused person could not be

inserted in  the  FIR. 

52.   Apart  from this  it  is  also  come to the light  from the

evidence on record that the statements of the PW 8 & PW 10

were recorded u/s 164 Cr.P.C and the defense side could not

create any contradiction in the statement of the PW 8 & PW10.

The PW 8 & PW 10 have deposed in a straightforward manner

and the defence side could not prove any vital exaggeration or

embellishment in their statement which makes their statements

reliable and believable.

53.    Now  it  is crystal clear that the instant case is based

upon the circumstantial evidence. In the case of Sharad Birdhi

chand  Sarada-vs-State  of  Maharashtra,  AIR  1984  SC

1622)  Hon'ble Apex court has laid down some basic principles

which  should  be  followed  at  the  time  of  relying  on

circumstantial evidence in criminal case, viz. 

1. The circumstances from which the conclusion of guilt is

to be drawn should be fully established. 
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2. The facts so established should be consistent only with

the hypothesis of the guilt of the accused, that is to

say  they  should  not  be  explainable  on  any  other

hypothesis except that the accused is guilty.   

 

3. The circumstances  should  be  of  a  conclusive nature

and tendency.   They should  exclude every possible

hypothesis except the one to be proved.   

4. There must be a chain of evidence so complete as not

to  leave  any  reasonable  ground  for  the  conclusion

consistent with the innocence of the accused and must

show that in all human probability the act must have

been done by the accused.

54.     In the instant case I have found that the evidence of

the  PW 8  &  PW 10   and  the  circumstantial  evidences  have

conclusively established the guilt of the accused Kumru Bhumij.

The chain of circumstances is so coherent that proved the guilt

of  accused.  The  established  facts  as  adduced  by  the

prosecution witnesses especially PW 8 & PW 10 and medical

evidence have consistently proved the hypothesis of the guilt of

the accused. The chain of evidence is so complete which proves

the accused person has committed the offence and does not

show that he is innocent. There is nobody who can commit such

act except the accused as he was seen lastly quarrelling with

the deceased Sankar and later he went to PW 10 and confessed

his guilt. It is proved that before the death of deceased Sankar,

the  accused  was  present  at  the  place  of  occurrence  and

quarreling with the deceased and also later on confessed his

guilt before the PW 10. The medical evidence has proved about

the injury and cause of the death of deceased. Thus the chain of

circumstances have  proved  the guilt  of  the accused Kumru

Bhumij to the hilt. On the basis of the 'last seen together' theory
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and other direct and circumstantial  evidence, the prosecution

has been able to establish its case against the accused Kumru

Bhumij beyond all  reasonable doubt. The cumulative effect of

the entire prosecution evidence is that it points unmistakably

towards  the  guilt  of  the  accused.  It  is  not  only  a  case  of

circumstantial  evidence  simplicitor  but  also  the  'last seen

together' principle.

55.  The  material  circumstances  and the PW 8 & PW 10

have  proved  that  the  deceased  was   last  seen  quarreling

with the accused. The  circumstantial  evidence  has  proved

that  before  the  alleged  murder  of  the  deceased  there  was

a  quarrel  between  the  deceased  and   the  accused and the

PW 8  & PW 10 were the eye witness. Although there  is  no eye

witness  to  the   commission  of  the  alleged  murder  of  the

deceased,  yet  the  extra judicial  confession by the accused

before the PW 10 and the circumstantial evidences have  proved

that   nobody   except    the   accused   Kumru  Bhumij  had

committed  the  alleged  murder of Sri Sankar Chik. 

 

56.   In view of the discussion made in above and considering

all facts and circumstances of the case I am of the considered

opinion  that  prosecution  has  succeeded  to prove  the  case

against the accused Kumru Bhumij beyond all reasonable doubt.

From the material evidence on record it is proved that accused

Kumru  Bhumij  has  committed  the  murder  of  the  deceased

Sankar Chik. Hence the accused Kumru Bhumij is convicted U/S

302 IPC.

57.  The  accused  Kumru  Bhumij  is  heard  on  the  point  of

sentence. He has stated that he  has his old  parents and one

sister. He  is  a poor  boy  work  as  day labour. Hence, prays  for

leniency. 
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58.  Upon hearing the accused Kumru Bhumij and both sides I

have deliberated over the prayer of the accused person. Upon

deliberation  I  am of  the  view that considering  the  facts and

circumstances of the case and gravity and nature of the offence

and taking into account of the pang and pain of the deceased

and the family members of the deceased  Sankar Chik and to

give a lesson to the like-minded people of the society and to

stop such heinous crime the accused Kumru Bhumij  should not

be dealt with leniency.

59.  Hence,   the   accused  Kumru  Bhumij  is  sentenced  to

undergo  with Life Imprisonment u/s. 302 IPC and a fine of Rs.

5,000/- (Rupees Five Thousand only) in default the accused shall

have  to  undergo  another  Rigorous  Imprisonment  for  1  (one)

year. The period of detention already undergone by the accused

shall be set off against the aforesaid sentence of imprisonment

as envisaged u/s.428 of the Cr.P.C.

60.  Furnish   a   free   copy   of   the   Judgment   to   the

convicted accused  person immediately.

61.  As  per  S.  357  A  Cr.P.C;  the  DLSA  Tinsukia  is  hereby

recommended to pay the compensation to the next kith and kin

of the deceased Sankar Chik. Send a copy of the Judgment to the

DLSA Tinsukia for necessary action with regard to the payment

of compensation.

62.  Send   a   copy   of  the   Judgment  to  the  Deputy

Commissioner of Tinsukia.

63.  Destroy  the seized materials  in  due course of  time in

accordance with law

64.   The case is disposed of herewith. 
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65.         Given  under her hand and seal of this court on this

the 17th  day of February 2020.            

Dictated & corrected by me                                  

       (Md. Abdul Hakim)                                    (Md. Abdul Hakim)
Addl. Sessions Judge- 2 (FTC),                  Addl. Sessions Judge 2(FTC), 

Tinsukia.                                      Tinsukia.

Transcribed by 

P.D Phukan, (Steno).
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