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          T.S. C/No. 26/2013 
      Dated: 24/02/2020 

 
HIGH COURT FORM NO. (J) 2 

HEADING OF JUDMENT IN ORIGINAL SUIT. 
IN THE COURT OF MUNSIFF NO. 1 AT TINSUKIA. 

DISTRICT-TINSUKIA 
 

Title Suit Case No. 26/2013 
 

Present: Zafreena Begum, LL.M., A.J.S 
 
Munsiff No. 1 Tinsukia 
 
 
1. SRI PRODUTTA KURMI 
S/O - Late Puranachandra Kurmi 
R/O - Betjan Borpathar Gaon, 
P.O. & P.S.- Makum, District- Tinsukia, Assam  

 
2. SMT. LILABOTI KURMI (MAHATO) 
D/O - Late Prabal Kurmi 
 
3. MISS NIKI KURMI (MAHATO) 
D/O - Late Prabal Kurmi 
Both are resident of Leshanga Bongali Gaon, 
P.O. & P.S.- Makum, District- Tinsukia, Assam 
 

   4. SMT. ASTHAMI KURMI 
W/O - Late Prasanta Kurmi 
 

   5. MISS DEEPALI KURMI 
D/O - Late Prasanta Kurmi 
R/O - Betjan Borpathar Gaon, 
P.O. & P.S.- Makum, District- Tinsukia, Assam…………………….PLAINTIFFS 
 
 

      -VS- 
 

1. SRI PANIRAM KURMI 
S/O - Late Babua Kurmi 
 
2. SRI JUGESWAR KURMI 
S/O - Sri Paniram Kurmi 

 
3. SRI JALESWAR TANTI 
S/O - Not Known 
All are resident of Betjan Borpathar 
P.O. & P.S.- Makum 
District-Tinsukia, Assam………………………………………….……DEFENDANTS 
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1.  SRI JAYANTA KURMI (MAHATO) 
S/O - Late Prabal Kurmi 
R/O - Leshanga Bongali Gaon, 
P.O. & P.S.- Tinsukia, Assam 
 
2. SMT. ARATI KURMI 
W/O - Sri Ajay Kurmi 
R/O - Makum Junction Betjan Road, 
P.O. & P.S.- Makum, Dist- Tinsukia, Assam 
 
3. SMT. BHARATI KURMI 
W/O - Sri Rameswar Kurmi 
R/O - Samdung Village, Hanchara, 
P.O. & P.S.- Doomdooma, Dist- Tinsukia, Assam………PROFORMA DEFENDANTS 
 
 
This suit coming on for final hearing on 01.02.2020 in the presence of: 
 
Shri Naresh Prasad            : Advocate for the plaintiffs and 
 
Shri Bappi Deb            : Advocate for the defendant No. 1 & 2. 
 
And having stood for consideration to this day, the court delivered the following 
Judgment. 

 
JUDGMENT 
 

 
1. This is a suit filed by the plaintiff for declaration of rightful and peaceable 

possession of the plaintiffs and proforma defendant No.1 over the suit land 

and for permanent injunction. 

 

Condescendence of the plaint in brief:  

 

2. The facts leading to the institution of the suit as averred in the plaint is that 

Sri Purnachandra Kurmi (since deceased), the predecessor of the plaintiffs 

and proforma defendants on 16/01/1967 came in occupation of a plot of land 

measuring 3 Bighas 0 Katha 4 Lessas of Dag No. 176, 0 Bigha 4 Kathas 16 

Lessas of Dag No.175 both of P.P. No.16 i.e. total land measuring 4 Bighas 0 

Katha 0 Lessas, situated at Betjan Gaon, Mouza-Hapjan, District-Tinsukia, 

Assam and another plot of land measuring 2 Bighas 0 Kathas 10 Lessas of 

Dag No.34, land measuring 7 Bighas 4 Kathas 2 Lessas of Dag No.35 both of 

P.P. No.4 i.e. total land measuring 9 Bighas 4 Katha 12 Lessas, situated at 

Makum Junction Gaon, Mouza-Hapjan, District-Tinsukia, Assam after 

purchasing the same from one Gobinda Kurmi (since deceased) on payment 
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of full and final consideration of the aforesaid entire land and peacefully held, 

occupied and enjoyed the peaceful possession of the aforesaid land by 

cultivating and growing seasonal crops thereon. 

 

3. It is stated that the plaintiffs categorically pleaded that on and from 

22/03/2002 i.e. after the death of Purnachandra Kurmi, they along with 

Proforma Defendant No.1 continued the possession of the aforesaid land by 

cultivating and growing seasonal crops thereon, without any obstruction, 

intervention or interruption from any legal heirs of Late Gobinda Kurmi or 

from any quarter whosever. It is also stated that Sri Jugeswar kurmi , who 

has his adjacent land, has eye on a part of the aforesaid land measuring 0 

Bighas 4 Kathas 16 Lessas of Dag No. 175 and land measuring 3 Bighas 0 

Kathas 4 Lessas of Dag No. 176 both of P.P. No. 15 situated at Betjan Gaon, 

Mouza-Hapjan and District - Tinsukia, Assam i.e. the Suit Land under 

occupation of the plaintiffs and proforma defendant No.1, with ulterior design 

to grab the aforesaid land of the plaintiffs and proforma defendant No.1 

brought the wife and son of Late Hemo Kurmi to reside in his house. With the 

said ulterior design the defendant No.1, being the father of said Jugeswar 

Kurmi (defendant No.2) with the help of his ploughman (defendant No.3) 

illegally trespassed and started to plough by trespassing over the suit land. A 

portion of the suit land measuring 0 Bigha 1 Katha 10 Lessas has been used 

for paddy seedling, 3 Bighas of land has been used for cultivation and on a 

portion of land measuring 3 Kathas 10 Lessas old trees like Samkathal, 

Bamboos are standing thereon. The suit land has been duly mutated in the 

name of Late Purnachandra Kurmi and he paid the land revenue regularly in 

respect thereof. 

4. It is averred that the physical possession of the aforesaid land although 

delivered and handed over by said Gobinda Kurmi to and in favour of 

Purnachandra Kurmi under a Sale Deed dated 16/01/1967, but due to 

untimely and sudden death of said Gobinda Kurmi in a motor accident after 

some time, the registered sale deed of the aforesaid land could not be 

materialized. Thereafter, Sri Hemo Kurmi (since deceased) being the son and 

legel heir and successor of Late Gobinda Kurmi shifted to Botorani Gaon, 

Digboi to live there permanently along with his family. In the meantime, as 

the settlement operation was in progress, the name of the said Hemo Kurmi 
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got mutated in respect of the aforesaid land as being the legal heir of Late 

Gobinda Kurmi. 

5. It is also averred that Purnachadra Kurmi died on 22/03/2002 leaving behind 

him as 1) Sri Produtta Kurmi as son, 2) Smt. Arati Kurmi, 3) Smt. Bharati 

Kurmi as daughters, Prabal Kurmi(son) and upon his death his legal heirs, 4) 

Smt. Lilabati Kurmi (Mahatoo) as daughter-in-law, 5) Sri Jayanta Kurmi Son 

Prasanta Kurmi (Mahotoo) as granson, 6) Miss Niki Kurmi (Mahotoo) as 

granddaughter, son Prasanta Kurmi and upon his death his legal heirs 7) Smt. 

Asthami Kurmi as daughter-in-law and 8) Miss Deepali Kurmi as 

granddaughter, who continued the possession uninterruptedly. It is reiterated 

that after the demise of Gobinda Kurmi, his legal heir Hemo Kurmi (since 

deceased) shifted to Bortorani Gaon, Digboi and live there permanently and 

his wife and minor son all along resides at the said village and without having 

any claim or demand over the aforesaid and or any part thereof, which has 

already been in long, continuous and uninterrupted possession of the 

plaintiffs and profroma defendants. After the death of their Purnachandra 

Kurmi on 22/03/2002 they relinquished and released their right, title and 

interest in affection towards them and also as they were permanently settled 

at their matrimonial house. The proforma defendant Nos. 2 and 3 have no 

right, title and interest in respect of the aforesaid suit land. 

6. It is averred that the defendant Nos. 1 and 2 who have their land on the 

western adjacent boundary of the Suit Land with the help of their ploughman, 

the defendant No 3 illegally trespassed and started to plough the Suit Land 

and also started to give bamboo fencing on the other portion of land on 

15/07/2013 at about 6:00 a.m. and tried to remove seedlings of paddy for 

planting in the Suit Land,  

 

7. Plaintiff’s Prayer : The plaintiff has therefore filed the suit praying for 

decree:  

 

(i) For declaration of rightful and peaceable possession of the plaintiffs 

and proforma defendant No.1 over and in respect of the Suit Land. 

 

(ii) For Permanent Injunction restraining the defendants, their agents, 

employees, laborers, workers or any other persons claiming through 

or under them from entering into, ploughing, removing seedlings of 
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paddy, planting of seedlings, cultivating the Suit Land or any part 

thereon or doing any other act(s), deeds or things whatsoever 

thereon. 

 

(iii) For Ad-Interim injunction in respect of the reliefs sought for in clause 

(b) herein above;  

 

(iv) For Cost of the suit ; and 

 

(v) For any other relief (s) to which the Plaintiffs may be found entitled to 

in the eye of law, equity and justice. 

 

 

APPEARNACE OF THE DEFENDANTS 

 

8. Accordingly summons were issued to the defendants and proforma 

defendants and it appears from the case record that summons were duly 

served upon them. Defendant No. 1 & 2 filed written statement and 

contested the sui and the suit proceeded ex-parte against defendant No.3 & 

proforma defendant No. 1, 2 & 3 vide Order of the Court of my Ld. 

Predecessor dated 09/10/2013.  

 

CASE OF THE DEFENDANTS 

 

9. The defendant Nos. 1 & 2 filed their Written Statement submitted that the 

suit is bad for mis-joinder and non-joinder of the necessary parties to the 

suit, particularly the suit is bad for non-joinder of Smt. Maloti Kurmi and Sri 

Humeswar Kurmi, as they are the owner and has been in actual physical 

possession as well as recorded pattadar of the suit land. It is also contended 

that Gobinda Kurmi (since deceased) died in the year 1965 in a motor vehicle 

accident and hence, execution of the sale deed as alleged to be executed by 

Gobinda Kurmi (since deceased) on 16/01/1967 is totally false and a forged 

document. It is further submitted that Gobinda Kurmi (since deceased) was 

the owner of two plots of land, one situated at Betjan Gaon, Makum and 

another plot of land situated at Makum Jn. Gaon, both under Hapjan Mouza 

total land measuring 9 Bighas 4 Katha 12 Lessas. It is further submitted that 
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Gobinda Kurmi (since deceased) had been cultivating the aforesaid land till 

his death and that after his death, his son Hemo Kurmi (since deceased) 

became the lawful owner of the aforesaid plots of land by right of inheritance 

and accordingly his name had been recorded in the land revenue record of 

Doomdooma Revenue Circle in the year 1968 and Hemo Kurmi had been 

cultivating the aforesaid land for his livelihood.  

10. It is further submitted that Hemo Kurmi died on 27.02.2008 and after his 

death his wife Smt. Maloti Kurmi became a helpless lady and she requested 

her brother-in-law i.e. Sri Paniram Kurmi defendant No.1 to cultivate the 

aforesaid land on her behalf for livelihood and since after the death of Hemo 

Kurmi, Defendant No.1 has been cultivating the aforesaid land for and on 

behalf of Smt. Maloti Kurmi”.  

11. It is further submitted that predecessors of plaintiffs Sri Purnachandra Kurmi 

(since deceased) by falsely representing himself as a purchaser of the suit 

land and by submitting a false deed No. 739 of 1994 mutated the suit land in 

his name. It is contended that Smt. Maloti Kurmi after having knowledge of 

the above facts immediately filed a Revenue Appeal before the deputy 

Commissioner Tinsukia being Revenue Appeal No 9/2012 and the Ld. Addl. 

Deputy Commissioner (Revenue Authority) after perusal of the records call for 

the reports from the concern Circle Officer, Lat Mandal, Sub-Registrar Office 

Tinsukia for verification of sale deed No. 739 of 1994 and after taking the 

hearing of the parties on dated 08-08-2013 passed order for cancellation of 

the mutation holding that the mutation was done on the basis of  a false 

deed by Purnachandra Kurmi, predecessors of plaintiff and accordingly 

directed the Circle Officer of Doomdooma Revenue Circle to struck off the  

names of Purnachandra Kurmi (since deceased) and mutate the suit land in 

the name of Smt. Maloti Kurmi, wife of Hemo Kurmi and the Circle Officer 

accordingly struck off the name of Purnachandra Kurmi from the suit land and 

mutated the suit land in the name of Smt. Maloti Kurmi and her son Sri 

Humeshwar Kurmi.  

12. It is also contended that since the defendant have been restrained by the Ld. 

Court vide his order dated 26/07/2013 passed in Misc. (J) Case No.39/2013 

from entering into the suit land or to plough the suit land, or to do any act of 

cultivation, that it is submitted that from the very day of receipt the order of 

the Ld. Court the defendants have asked and requested Smt. Maloti Kurmi to 

take care and possession of the suit land as well as cultivate the same by 
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herself and accordingly Smt. Maloti Kurmi has been in peaceful physical 

possession and occupation of the suit land by right of inheritance and having 

been the recorded pattadar of the suit land.  

 

ISSUES 

13. On the basis of the rival pleadings of the parties the following ten (10) issues 

are framed by Court of my learned predecessor. 

(i) Whether the suit is maintainable? 

(ii) Whether there are causes of action of this suit? 

(iii) Whether the suit is bad for non-joinder of Smt. Maloti Kurmi and Sri 

Humeshwar Kurmi? 

(iv) Whether the Purnachandra Kurmi (since deceased), the predecessor of the 

plaintiffs on 16/01/1967 came in occupation of the land measuring 9 Bighas 4 

Kathas 12 Lessas, situated at Betjan Gaon and Makum Junction Gaon, Mouza- 

Makum, District- Tinsukia after purchase of the same from Gobinda Kurmi? 

(v) Whether the plaintiffs and proforma defendant No.1 has been in possession 

of the suit land since on 16/01/1967 and from the days of their predecessor? 

(vi) Whether the defendant No.1 has been in possession of the suit land for and 

on behalf of Maloti Kurmi W/O- Late Hemo Kurmi? 

(vii) Whether the defendants on 15/07/2013 and 20/07/2013 tried to 

trespass upon the suit land illegally with the intension to take the possession 

of the same forcibly? 

(viii) Whether the defendants are required to be restrained permanently by 

way of injunction from entering into or cultivation the suit land or any part 

thereon? 

(ix) Whether the plaintiff is entitled to get a decree as prayed for? 

(x) What are the relief(s) the parties are entitled to? 

 

EVIDENCE ADDUCED 

 

14. In support of their case the plaintiffs examined PW1 Produtta Kurmi, PW2 Sri 

Pradip Kurmi, PW3 Sri Dilip Kurmi, PW4 Sri Lambudhar Hazarika- the Lat 

Mandal of the suit land. PW1 exhibited six numbers of documents. PW4 Sri 

Lambudhar Hazarika exhibited the Chitha copy of the Number of suit Land as 

Ext.7 and also endorsed the entries made in the Ext.7 as exhibit 7(1) to 7(4). 
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PW4 also exhibited Jamabandi of Suit Land as Ext.8 and endorsed the 

relevant entries in the said Jamabandi as Ext. 8(1) to 8(2). The defendants 

adduced evidence of DW1 Sri Paniram Kurmi, DW2 Sri Yakub Ali, DW3 Sri Brij 

Pradhan. DW2 Sri Yakub Ali did not attend the court for his cross-examination 

and as such, his evidence has been expunged. DW1 exhibited five numbers of 

documents as exhibit (a) to (e). PW4 also exhibited A (1) and A (2), which is 

mention of the registered deed no.739 of 1994 in Exhibit 7. 

            
DISCUSSION, DECISION AND REASONS THEREOF 

 

15. I have carefully perused the pleadings of the parties and the evidence on 

record, and heard the submissions of the learned Counsel appearing for the 

plaintiffs and defendants. Having so heard and perused, I shall now discuss 

and decide the aforementioned issues accordingly. 

 

Issue No. (i) : Whether the suit is maintainable? 

 

16. The defendant Nos. 1 & 2 in their written statement contended that the suit 

is not maintainable. But, they failed to disclose as to how and why the suit is 

not maintainable. Order 8 Rule 2 of the Code of Civil Procedure, 1908 (for 

short “the CPC”) mandates that the defendant must rise by his pleading all 

matters which shows the suit not to be maintainable. However, there is no 

specific pleading in the written statement of the defendants to show that the 

suit is not maintainable. As per section 9 of the Code of Civil Procedure, 1908, 

court can try all suits of a civil nature, excepting suits of which their 

cognizance is either expressly or impliedly barred. It is suit of a civil nature 

and there is no express or implied bar under any provision of law regarding 

non-maintainability of the suit.    

17. The learned Counsel for the plaintiffs referred to the judgment of Hon'ble 

Gauhati High Court in the judgment passed in Anwar Hussain Laskar A 

and others Vs Md. Sariuf Uddin Mia and another (RSA 89 of 2007) 

wherein it is held that “While deciding substantial question of law (1) Whether 

a suit for recovery of possession and permanent injunction in respect of a 

particular plot of land without prayer for declaration of right, title and interest 

is maintainable hold that a person having lawful possession of property and 

such possession is interfered the said person has a right to protect his 



Page 9 of 20 
 

possession against any person who does not prove a better title by seeking a 

prohibitory injunction.”  

18. The Hon'ble Gauhati High Court in the case of Atul chandra Saikia Vs. 

Gautam Baruah & others 2016 (2) GLT 303, held that “there is no doubt 

that even a suit possession is maintainable and Section 34 of the Specific 

Relief Act recognizes a relief for declaration of any legal character or right.” 

19. In the case in hand the plaintiffs have claimed for possessory rights and not 

title over the suit land on the basis of a Katcha Sale deed and hence the suit 

claiming declaration of possession is maintainable.  

  Decision:- The issue is decided in the affirmative in favour of the 

plaintiff 

 

Issue No. (ii) : Whether there are causes of action for the suit? 

 

20. The term “cause of action” denotes nothing but a right to sue. Simply 

speaking, it means whether the plaint discloses the existence of any right and 

any infringement thereof so as to enable the plaintiff to bring a suit for 

adjudication of his right. In other words, cause of action is a bundle of facts 

which a party has to prove to get judgment in his favour. It, thus, appears 

that the plaintiff pleaded a bundle of facts which are opposed by the 

defendants. The plaintiff has to prove all those facts to secure a judgment in 

his favour. In this suit the plaintiffs claimed that Sri Purnachandra Kurmi 

(since deceased), the predecessor of the plaintiffs and proforma defendants 

on 16/01/1967 came in occupation of a plot of land measuring 3 Bighas 0 

Katha 4 Lessas of Dag No. 176, 0 Bigha 4 Kathas 16 Lessas of Dag No.175 

both of P.P. No.16 i.e. total land measuring 4 Bighas 0 Katha 0 Lessas, 

situated at Betjan Gaon, Mouza-Hapjan, District-Tinsukia, Assam and another 

plot of land measuring 2 Bighas 0 Kathas 10 Lessas of Dag No.34, land 

measuring 7 Bighas 4 Kathas 2 Lessas of Dag No.35 both of P.P. No.4 i.e. 

total land measuring 9 Bighas 4 Katha 12 Lessas, situated at Makum Junction 

Gaon, Mouza-Hapjan, District-Tinsukia, Assam after purchasing the same 

from one Gobinda Kurmi (since deceased) on payment of full and final 

consideration of the aforesaid entire land and peacefully held, occupied and 

enjoyed the peaceful possession of the aforesaid land by cultivating and 

growing seasonal crops thereon and also averred that the defendant Nos. 1 

and 2 who have their land on the western adjacent boundary of the Suit Land 
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illegally trespassed and started to plough the suit Land and also started to 

give bamboo fencing on the other portion of land on 15/07/2013 at about 

6:00 a.m. and tried to remove seedlings of paddy for planting in the Suit 

Land. Hence, there is a cause of action for the suit which the plaintiff requires 

to prove.  

Decision:- The issue is decided in the affirmative in favour of the plaintiff. 

 

Issue No. (iii) : Whether the suit is bad for non-joinder of Smt. Maloti Kurmi 

and Sri Humeshwar Kurmi? 

21. It is settled principle of law that for determining question who is a necessary 

party there are two tests- (a) There must be a right to some reliefs against 

such party in respect of the matter involved in the proceeding in question, (b) 

It should not be possible to pass an effective decree in the absence of such 

party. The eventual interest of a party in the fruits of litigation cannot be held 

to be the true test of impleading as party. On going through the pleadings of 

the parties it is evident that the plaintiffs have claimed that plaintiffs have 

been in peaceful possession of the suit land by cultivating and growing 

seasonal crops in the suit land and that the suit land was delivered and 

handed over by Gobinda Kurmi (since deceased) to and in favour of Purna 

Chandra Kurmi under a katcha sale deed dated 16-01-1967. The plaintiff in 

the plaint stated that after the demise of Gobinda Kurmi (since deceased), his 

legal heir Hemo Kurmi (since deceased) shifted to Bortorani Gaon, Digboi 

with his wife and minor son and that the defendants have been making 

attempt to grab the suit land without having any right, title and interest. 

Learned counsel for the plaintiffs submitted that no right is claimed against 

Smti Malati Kurmi in respect of the suit land and as such her presence is not 

necessary for adjudication and as such she is not a necessary party of the 

suit and the suit can be decided in absence of her and judgment and decree 

may be passed. Learned counsel for the plaintiffs also submitted that in this 

suit the judgment will be in-personam not in-rem and as such the said 

judgment will not affect the rights of Smti Malati Kurmi in any way if she 

claimed any right in respect of the suit land in future. In the written 

statement of the defendant No.1 and 2, they have pleaded that Smti Malati 

Kurmi and her son Sri Humeswar Kurmi are the owner and recorded pattadar 

of the suit land and has been in actual possession of the suit land. In the 
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pleadings of the defendants it is also stated that after the death of Hemo 

Kurmi, Smti Malati Kurmi who is his wife, requested the defendant No.1 to 

cultivate the suit land in her behalf. It is submitted by the learned counsel for 

the defendant that Smti Malati Kurmi and Homeswar Kurmi are necessary 

parties because they are the legal heirs of Hem Kurmi (since deceased) and 

as such the suit is bad for non-joinder of the necessary parties.  

22. After close scrutiny of the evidence on record it is evident that during the 

cross examination of PW-1, he himself stated that his father had purchased 

the suit land from Sri Hemo Kurmi (since deceased), which seems to be a 

contradictory statements with his pleadings. From perusal of the pleadings of 

the plaintiffs, it is seen that nowhere in the plaint it is mentioned that the 

father of the plaintiffs purchased the suit land from Shri Hem Kurmi (since 

deceased) but in cross-examination PW-1, Shri Produtta Kurmi during his 

cross examination stated that his father had purchased the suit land from 

Hem Kurmi (since deceased) and the name of his father was mutated in year 

2000. Careful scrutiny of Ex-2 that is the Jamabandi shows that the name of 

Purna Ch. Kurmi was mutated in the records of rights in place of Hem Kurmi. 

Ext-5, which is the hand written chitha also shows that the name of Purna 

Ch. Kurmi was recorded in place of Hem Kurmi (since deceased) as a 

purchaser of the suit land and the same is also reflected in Ext-7 that is the 

compared chitha copy. Hence, as the suit land is seemed to be purchased 

from Hem Kurmi(since deceased), his legal heirs Smt. Malati Kurmi and Shri 

Humeswar Kurmi are necessary party to the suit, but the plaintiffs has not 

made Smt Malati Kurmi and Sri Humeswar Kurmi as a party to the suit. 

Moreover, defendants in their pleadings contended that Smt. Malati Kurmi 

after having knowledge of the fact that predecessors of plaintiffs Sri 

Purnachandra Kurmi (since deceased) by falsely representing himself as a 

purchaser of the suit land and by submitting a false deed No. 739 of 1994 

mutated the suit land in his name, thereafter immediately filed a Revenue 

Appeal No. 9/2012 before Deputy Commissioner, Tinsukia. PW-1 Sri Pradatta 

Kurmi also during his cross-examination admitted the fact that Smt Malati 

Kurmi had filed Revenue Appeal No. 09/2012 against him for cancellation of 

mutation. Hence, it is seen that being a legal heir of Hemo Kurmi (since 

deceased) Smt. Malati Kurmi has already filed a Revenue Appeal for 

cancellation of mutation prior to the institution of the instant case, which 

shows that her rights being the legal heir of Hem Kurmi (since deceased) she 
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and her son‟s rights  have been affected and as such and although no relief 

has been directly sought against her and Sri Humeswar Kurmi but, being the 

legal heirs of Hem Kurmi (since deceased) and being the recorded pattadar 

and defendant No. 1 doing cultivation in the suit land under her direction at 

present the suit cannot be decided properly in her absence and the suit can 

not be decided in the absence of Smti Malati Kurmi and Sri Humeswar Kurmi. 

Moreover, it is also pertinent to mention that during cross-examination of 

PW-4 Sri Lambhudhar Hazarika, who is the Lat Mandal stated that also during 

cross-examination stated that suit land is in possession of Malati Kurmi. 

Hence, the suit is bad for non-joinder of the legal heirs of Hem Kurmi (since 

deceased), that is Smti. Malati Kurmi and Sri Humeswar Kurmi. 

Decision: The issue is decided in the negative in against of the plaintiffs. 

Issue No. (iv) : Whether the Purnachandra Kurmi (since deceased), the 

predecessor of the plaintiffs on 16/01/1967 came in occupation of the land 

measuring 9 Bighas 4 Kathas 12 Lessas, situated at Betjan Gaon and Makum 

Junction Gaon, Mouza- Makum, District- Tinsukia after purchase of the same 

from Gobinda Kurmi? 

Issue No. (v) : Whether the plaintiffs and proforma defendant No.1 has 

been in possession of the suit land since on 16/01/1967 and from the days of 

their predecessor?  

23.  Both the issues are decided together for the sake of convenience and 

brevity. The plaintiffs in their pleadings as well as evidence in affidavit of PW-

1 stated that Purna Ch. Kurmi came in occupation of the suit land after 

purchasing the same from Gobinda Kurmi(since deceased) under a sale deed 

dated 16-01-1967, that is Ext.1. It is claimed by the plaintiffs that the 

physical possession of the suit land has been delivered and handed over by 

the said Gobinda Kurmi (since deceased) to and in favour of Purna Ch. Kurmi 

(since deceased) on 16-01-1967. The Learned Counsel for the plaintiffs 

submitted that the plaintiffs have claimed a judgment and decree for 

declaration of rightful and peaceable possession in favour of them as well as 

in favour of Proforma defendant No.1 over the suit land without claiming any 

title and that the same has been proved through Ext.1 which is the 

unregistered sale deed dated 16-01-1967, as it is a 30 years old document 
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and produced from a person who has proper custody of the same. At this 

juncture, let us first discuss the provisions of Section 90 of the Indian 

Evidence Act, which provides that  “Where any document, purporting or 

proved to be thirty years old, is produced from any custody which the Court 

in the particular case considers proper, the Court may presume that the 

signature and every other part of such document, which purports to be in the 

handwriting of any particular person, is in that person‟s handwriting, and, in 

the case of a document executed or attested, that it was duly executed and 

attested by the persons by whom it purports to be executed and attested.” 

Hence, Section 90 of Indian Evidence Act postulates for raising presumption 

in case of a 30 year old document.  

24. Learned Counsel for the plaintiffs referred to the judgment of Hon‟ble Gauhati 

High Court in the case of Bipin Chandra Kalita versus Sarama Kalita 

and others [2007 (2) GLT 399], “If the Court is satisfied that such 

custody is proper and reliable, it is permitted to elicit a presumption that the 

signature and any other part of the document is in the handwriting of the 

person represented to be so and that the document had been executed and 

attested by him or them, as the case may be”. From the aforesaid judgment 

of Hon‟ble Gauhati High Court it is seen that presumption can be raised 

regarding a 30 years old document if it is produced from proper custody and 

reliable. 

25. On going through the provisions of Section 90 of the Indian Evidence Act, it 

appears that this section does away with the strict rules of prove which are 

involved in the case of private documents by giving rise to a presumption of 

genuineness, with regard to document reaching as a certain age. If private 

document is not less than 30 years are produced from proper custody, and 

are on their face free from suspicion, the court may presume that they have 

been signed or written by the person whose signature they bear or in whose 

hand writing they purported to be and that they have been duly attested and 

executed if they purport so to be. 

26. In the case of Laisangbanbmol Singh and another Vs Konsam Babulen 

Singh, 2000 (2) GLT 605, the Hon'ble Gauhati High Court held as follows: 

“10. As a general rule if a document is produced before a court its execution 

must be proved by a witness and if the document is required by law to be 

attested, its attestation must also be proved by some witness when this 

formality has been observed then and there alone the document will form 
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part of the record and can be looked into. If the documents produced in court 

are not proved they cannot be relied upon. But circumstances may arise 

when the documents are produced before the court long after they have been 

executed and the time elapsed between execution and the production of 

documents in the court may be so long that all the persons in whose 

presence the documents was executed might have dies. If the method of 

proof mentioned above is strictly to be followed in such cases, a great 

hardship would be caused and a number of genuine documents will remain 

unproved. Section 90 of the Evidence Act is a provision for this kind of 

emergency. The section is founded on necessity and convenience. Section 90 

of the Evidence Act gives the power to the court to draw presumption about 

the document which is 30-years-old. The condition for presumption are as 

follows: 

(i)   It must have been in existence for 30 years or more. 

(ii)  It must be produced in Court from proper custody. 

(iii) The document must be in appearance free from suspicion. 

(iv) Which purports to be in the handwriting of person and should not be 

anonymous. 

27. The Hon'ble Gauhati High Court in another judgment reported in 2000 

GLT(3) 453, Paramesh Sarma and other Vs Islam Ali and others also 

held as follows: 

“9. The condition on which the execution of a document, may presume for: 

(1) That it must have been existed for 30 years or more; 

(2) It must be produced in Court from proper custody. The document must 

be in appearance free from suspicion and doubt. 

(3) It must be in a handwriting of a person and should not be anonymous.  

28.  As per the aforesaid judgments of Hon‟ble Gauhati High Court, it is clear that 

the document must be free from suspicion for the purpose of raising 

presumption under Section 90 of Indian Evidence Act. The expression „may 

presume‟ used in this section clearly suggest that Court has discretionary 

power either to presume or not to presume. For the presumption, the 

conditions as discussed by the Hon‟ble Gauhati High Court in the aforesaid 

judgment is essential. The Court while raising a presumption under this 

section must exercise considerable care and caution and take into 

consideration all surrounding circumstances. Hence, it is clear that for raising 
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a presumption under section 90 a document must be free from suspicion and 

no presumption can be raised if the document is suspicious. In the case in 

hand it is seen that Ext.1, the unregistered sale deed is a document more 

than 30 years old and produced from the custody of legal heirs of Purna Ch. 

Kurmi (since deceased), vide which they claimed that on the day of execution 

of the kutcha sale deed that is dated 16-01-1967, the possession was handed 

over to predecessor of plaintiffs.. Now, let us see whether a presumption can 

be drawn under Section 90 of Indian Evidence Act. Defendant No. 1 and 2 in 

their written statement and evidence stated that Ext.1 is a fake document, 

because, as per their version Ext. 1 is a fabricated document as Gobinda 

Kurmi (since deceased) died in the year 1965 in a motor vehicle accident. On 

close scrutiny of the case record it is seen that during cross-examination of 

PW-1 he had narrated a totally different story then his pleadings. During 

cross-examination, PW-1 admitted the fact that Gobinda Kurmi (since 

deceased) expired in the year 1965 in a motor vehicle accident near Digboi. 

Hence from the evidence of PW-1 a suspicion arises regarding the execution 

of Ext.1, i.e the sale deed 16-01-1967, because PW-1 himself admitted the 

fact Gobinda Kurmi (since deceased) died in the year 1965 and from his 

custody the sale deed has been given to the Court. Moreover, another 

important fact is that PW-1 during cross-examination also admitted the fact 

that since 20/25 years defendant No.1 is in possession of the suit land, but 

however, in his pleadings and evidence in chief he has stated that they are in 

possession of the suit land and that defendant No. 1 and 2 have trespassed 

the suit land on 15-07-2013. Careful perusal of evidence on record reveals 

that Ext.2 is the jamabandi which shows that the name of  Purna Ch. Kurmi 

(since deceased) was mutated in the year 2000 in place of Hem Kurmi (since 

deceased). Ext. 5 is the hand written chitha and Ext. 7 is the compared copy 

of chitha, which shows that name of Purna Ch. Kurmi(since deceased) was 

mutated in place of Hem Kurmi and shown as a purchaser vide registered 

sale deed No. 739 of 1994 [Ext A(1) and A(2)]. During cross-examination of 

PW-1 he has stated that his father purchased the suit land from Hem Kurmi 

(since deceased), but in his evidence in affidavit as well as in the plaint it is 

pleaded that Purna Ch. Kurmi(since deceased) had purchased the suit land 

from Gobinda Kurmi through sale deed in the year 1967 and they were 

handed over possession in the year 1967. Hence, from the aforesaid 

discussions it is cleared that Ext.1 a more than 30 years document is dated 
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16-01-1967 but it is admitted by PW-1 himself that Gobinda Kurmi (since 

deceased) had already died in the year 1965. Hence, in my considered 

opinion this document is not free from suspicion and reliable and the 

presumption under Section 90 of Indian Evidence Act cannot be drawn. Ext.3 

is the land revenue received from the year 2000-2001 and 2011-2012. Ext. 4 

is the death certificate of Purna Chandra Kurmi.  

29. Ld. Counsel for the plaintiffs submitted that PW-4 in his evidence proved 

Ext.7 and Ext. 8 and endorsed the mutation of Purna Ch. Kurmi (since 

deceased). However, after careful perusal of Ext.5 and 7 it is seen that 

mutation was granted to Purna Ch. Kurmi in the year 2000 as a purchaser to 

the suit land vide registered sale deed No. 739 of 1994 but in the pleadings 

the plaintiffs have not mentioned anything regarding the said deed and only 

claimed their right through the kutcha sale deed of 1967. PW-1 during cross-

examination also admitted the fact that mutation in the name of his father 

was done via registered sale deed No. 739 of 1994. Moreover, it is also 

pertinent to mention that PW2 Sri Pradip Kurmi has made a contradictory 

statement to the evidence of PW1, as he stated that plaintiff No.1, Produtta 

Kurmi or his family members never cultivated in the suit land and stated that 

the suit land is in the possession of PW-2. PW4, Sri Lambudhar Hazarika, in 

his evidence stated that the physical possession of the suit land is with Smt. 

Malati Kurmi, wife of Hem Kurmi (since deceased). Hence, the plaintiffs have 

not been able to prove their possession over the suit land and that the 

predecessor  of the plaintiff Purna Ch. Kurmi (since deceased) came in 

occupation of the suit land, as PW-1 admitted the fact that Gobinda Kurmi 

(since deceased ) died in the year 1965 and hence, execution of the kutcha 

sale deed is not proved. Perusal of Ext.(a) reflects i.e. the certificate of 

Sarkari Gaonbura reflects that Smti. Malati Kurmi is in the possession of the 

land. Ext. (b) is the copy of order in Revenue Appeal Case No. 9/2012 passed 

on 08-08-2013 which reflects that registered sale deed No. 739 of 1994 was 

stated as a false deed, but this Court does not require to take it into 

consideration, because in the instant case the plaintiffs has claimed for 

declaration for possession and not title. Also perused Ext. (d) and (e) which is 

the Jamabandi and Land Revenue receipt of Smt. Malati Kurmi.  

Decision: Hence, both the issues are decided in negative and against the 

plaintiff. 
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Issue No. (vi) : Whether the defendant No.1 has been in possession of the 

suit land for and on behalf of Maloti Kurmi W/O- Late Hemo Kurmi? 

Issue No. (vii) : Whether the defendants on 15/07/2013 and 20/07/2013 

tried to trespass upon the suit land illegally with the intention to take the 

possession of the same forcibly? 

30. Both the issues are decided together for the sake of convenience and brevity. 

As already discussed in the foregoing issues, the plaintiffs have not been able 

to prove their possession over the suit land since from 16-01-1967. PW-1 in 

his cross examination admitted the fact that defendant No.1 Sri. Paniram 

Kurmi is in possession of the suit land since last 20-25 years and in the 

pleadings and evidence of DW 1 he has stated that Hemo Kurmi died on 27-

02-2008 and after his death his wife Smt. Malati Kurmi requested DW-1 to 

cultivate the suit land on her behalf for her livelihood. Moreover, there is no 

evidence on record to prove that on 15/07/2013 and 20/07/2013 defendants  

tried to trespass upon the suit land illegally with the intension to take the 

possession of the same forcibly. 

Decision: Hence, both the issues are decided in negative and against the 

plaintiff. 

Issue No. (viii) : Whether the defendants are required to be restrained 

permanently by way of injunction from entering into or cultivating the suit 

land or any part thereon? 

31. In view of the aforesaid discussion, as the plaintiffs have not been able to 

prove their possession over the suit land since 16/01/1967 and the fact of 

illegal trespass of defendants being not proved, defendants are not required 

to be restrained permanently by way of injunction from entering into or 

cultivating the suit land or any part thereon. 

Decision: The issue is decided in negative and against the plaintiffs. 

Issue No. (ix) : Whether the plaintiff is entitled to get a decree as prayed 

for? 

Issue No. (x) : What are the relief(s) the parties are entitled to? 

 

32. In view of discussion in the aforesaid issues, it is unhesitantly held that the 

plaintiffs are not entitled to the reliefs as prayed for. 
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 ORDER 

 

After hearing the argument of Learned Counsel for plaintiffs 

and defendants and considering the materials on record, I am of the 

considered opinion that the plaintiffs have not been able to successfully prove 

their case on the scale of preponderance of probabilities in their favour.  

  

In the result, the suit of the plaintiffs is dismissed on contest 

without cost. 

 

Prepare a decree accordingly. 

   

The judgment is pronounced in open court, which is given under my hand 

and seal of the Court on this the 24th day of February, 2020. 

 

Prepare decree accordingly. 

 

 

 

MUNSIFF NO. 1, TINSUKIA 
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APPENDIX 

 

PLAINTIFF WITNESSES:  

 PW-1: Shri Produtta Kurmi 

 PW-2: Shri Pradip kurmi 

 PW-3: Shri Dilip Kurmi 

 PW-4: Lambudhar Hazarika 

  

DEFENDANTS WITNESSES:  

 DW-1: Shri Paniram Kurmi 

 DW-2: Shri Yakub Ali (Evidence is expunged vide order dated 12.06.2018) 

 DW-3: Shri Brij Pradhan 

 

 

PLAINTIFF EXHIBITS:  

 

          

1. EXHIBIT 1: Is the Sale Deed and Exhibit Nos. 1(1) to 1 (3) are the signature 

of Gobinda Kurmi. 

 

2. EXHIBIT 2 Is the Jamabandi of Suit Land 

 

3. EXHIBIT 3 Is the land revenue receipt 

 

4. EXHIBIT 4 Is the death certificate of Puranchandra Kurmi 

 

5. EXHIBIT 5 Is the handwritten Chitha 

 

6. EXHIBIT 6 Is the voter list of Hemo Kurmi and Malati Kurmi of Bortorani 

Gaon, Digboi. 
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7. EXHIBIT 7 Is the compared chitha copy of 175, 176 of P.P. No.15 

 

8. EXHIBIT 7(i) to 7(ii) Is the mutation granting in favour of Purna Chandra 

Kurmi in the place of Hema Kurmi 

 

9. EXHIBIT 7(iii) to 7(iv) are the relevant entries in the remarks column of the 

aforesaid Dag Nos. 

 

10. EXHIBIT 8 Is the compared copy of Jamabandi P.P. No.15 

 

11. EXHIBIT 8(i) and 8(ii) Is the relevant entry regarding name of Purnachandra 

Kurmi. 

 

 

DEFENDANTS EXHIBITS:  

EXHIBIT A(1)and A(2): Are the registered deed no.739 of 1994 

EXHIBIT a: Is the certificate of Sarkari Gaonbura.  

 

     EXHIBIT b: Is the copy of order of Revenue appeal No. 9/12 

 

     EXHIBIT c: Is the copy of report of circle office, Doomdooma 

     EXHIBIT d: Is the Revenue receipt 

     EXHIBIT e: Is the Jamabandi 

 

 
                  Zafreena Begum   
   
                Munsiff No. 1, Tinsukia 
 

 
 

 

 

 

 


