
IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, MARGHERITA, ASSAM 

GR Case No. 611/2017 (PRC No. 418//2017) 

Under Section 352 of the Indian Penal Code, 1860 

 

Present: Sukanya Gogoi, LL.M, AJS 

  Judicial Magistrate First Class, Margherita 

 

State 

-versus- 

Jayanta Das 

 

 

Advocate for Prosecution: Mr. Bappa Purkayastha 

Advocate for the Accused: Mr. Joydeep Pal Choudhury 

 

Evidence recorded on: 19.9.2017, 28.5.2018, 16.7.2018 

Arguments heard on: 21.1.2020 

Judgment delivered on: 5.2.2020 

 

 



JUDGMENT 

1. The instant case unfolds from an F.I.R that was lodged by one Sushila Das, who is 

the mother of the victim alleging that on 16.10.2017 at around 2 P.M, the accused, 

Jayanta Das assaulted her son with a large stick and beat him on his hands and legs 

severely injuring him when he had gone to the field of the accused to collect their 

cow. Hence, this case.  

2. On receipt of the ejahar, the police registered a case as Digboi P.S Case No. 

212/2017 u/S 325, IPC. After completion of investigation, the police submitted a 

charge-sheet for the offense u/S 294/352, IPC against the accused person named, 

Jayanta Das. 

3. The accused person was called upon to enter trial and upon their appearance, copies 

of relevant documents u/s 173 Cr.P.C were furnished to them in compliance with 

Section 207 Cr.P.C.  

4. Considering the relevant documents and hearing both parties, particulars of the 

offense u/S 352, IPC were read over and explained to the accused, Jayanta Das to 

which he pleaded not guilty and claimed to be tried. 

5. The prosecution has examined 7 (seven) witnesses and exhibited 1 (one) document. 

6. The accused has been examined u/s 313 Cr.P.C. and all the incriminating materials 

found are put to him. Accused, Jayanta Das’s plea is of total denial. Defence adduced 

no evidence.  

7. Point for Determination: Whether on 16.10.2017 at around 2 P.M, the accused, 

Jayanta Das, assaulted or used criminal force on Bikas Das, the son of the informant, 

by beating him with a bamboo stick and thereby committed and offense u/S 352, 

IPC? 

 



EVIDENCE OF PROSECUTION 

8. The informant of this case, PW-1, The prosecution forwards Sushila Das as its star 

witness. She also happens to be the informant herself and confirms her signature 

marked as ext.1 (1) in ext.1 which is the ejahar. She states that she knew accused 

as he was the resident of the same village. In her examination in chief she states 

that sometime during the month of Aug/Sep of the year 2017 the accused person 

chased one of her cows from the field and beat her and dragged her back to his own 

house. Even when her husband protested to such physical violence upon our cow, 

the accused ignored their plea. As such she sent her son to collect their cow back 

from the accused but however, the accused beat up her son with a bamboo stick. 

She further stated that she has lodged this case upon noticing marks of injury in the 

hands and back of her son when he returned.  In her cross examination, she 

admitted that he had not witnessed the incident herself. She denied the suggestions 

that she had lodged a false case against the accused as they had refused the request 

of the accused for compensation of the paddy our cow had destroyed. 

9. Krishna Das, the husband of the informant had stood in P.W 2 and stated in his 

examination in chief that the accused had chased his cow from the paddy field 

claiming that she had eaten his paddy and had beaten the cow and took her to his 

own house. He further stated that they had lodged the case against the accused 

when their son returned without collecting the cow and complaining instead of being 

beaten up by the accused. He also stated that he had seen injuries of the son. He 

admitted in his cross examination that he had not actually seen the accused beating 

up his son as he was his own house. He also stated that it was the accused who had 

told them that their cow had eaten their paddy.  He denied the suggestions that the 

accused and not actually beaten their son and that they had lodged a false case in 



order to avoid paying the compensation to the accused person for the paddy that 

their cow that destroyed.   

10. PW 3, Malati Das, a relative of the informant stated that on the day of the incident at 

around 2-2.30 p.m stated in her examination in chief that she had seen the accused 

go towards the paddy fields with a stick in his hands and that she had later found 

out that the accused had beaten up the informant’s son. In her cross examination 

she simply stated that she had seen the accused walking back towards the road from 

the paddy fields and that she had later heard that the informant’s cow had eaten the 

paddy from the accused person’s field. 

11. SI Kuladhar Konwar, is the I/O who had been entrusted with the investigation of this 

case on 30.10.2017 appeared as P.W 4 and stated that he had submitted the 

charge-sheet (Exhibit 2) based on investigation completed by ASI Priyadhar 

Handique and had put his signature as Exhibit 2 (1). In his cross-examination, he 

clarified that the statement of the victim had not been recorded during investigation. 

12. P.W 5, Bijay Das, had stated that he had only heard that the accused had beaten up 

the cow belonging to the informant as she had eaten his paddy crop. His cross-

examination was declined. 

13. The prosecution forwards the victim, Bikas Das, as their 6th witness who narrates 

the entire incident in his chief examination stating that on the day of the incident he 

went to the field of the accused to bring back their cow which had destroyed the 

paddy cultivation of the accused. However, he stated that the accused assaulted him 

with a bamboo stick and beat him up. He stated that his mother lodged a case 

reporting the incident after he returned home and complained to his mother about 

what had happened to him. He also deposed that his mother had lodged a police 

case reporting the incident after his return. He also added that the police had taken 

him for medical treatment and that the accused had also beaten up their cow 



causing severe injury to her. He clarified that he sustained injuries all over his body 

and that his left hand had swollen up for which he had to take an injection. In his 

cross-examination   he admitted that their cow had gone to the field of the accused 

and had eaten his paddy. He deposed that at the time of the incident he was alone 

with accused in the paddy field and that the field was quite far away from their 

house. He did not know if the stick with which he was beaten up was seized by the 

police and denied the suggestion that they had lodged a false case in order to avoid 

paying compensation as demanded by the accused for his damaged crops and that is 

why the doctor had not found any injuries on his person. 

14. Lekhamoni Das, who appeared as P.W 7 only stated that she had seen the accused 

on his way from the field towards the road and did not know anything else about the 

incident. Her cross-examination was declined. 

JUDICIAL DETERMINATION OF THE FACTS IN ISSUE 

15. Now, that we have thoroughly gone through the statements of each of the witnesses 

the prosecution has forwarded in their favour, we need to consider the same in the 

context of the offense that has been alleged against the accused person to see 

whether or not the ingredients of the offense exist in the present scenario. 

16. Before we delve into the details of the statements of each witness, let us first 

understand the act which Section 352 of IPC penalizes. Section 352, IPC reads as 

under, “Whoever assaults or uses criminal force to any person otherwise than on 

grave and sudden provocation given by that person, shall be punished with 

imprisonment of either description for a term which may extend to three months, or 

with fine which may extend to five hundred rupees, or with both.” 

This penal provision contains two primary “acts” which the law prohibits; the first 

being “assault” and the second is “use of criminal force”. It subscribes a single 

exception to the forbidden use of such force stating therein that such assault of use 



of criminal force shall not be punishable if it is used against a grave and sudden 

provocation made by the person upon whom such assault or force was exerted.  

17. The term “assault” has again been defined under section 351, IPC as, “Whoever 

makes any gesture, or any preparation intending or knowing it to be likely that such 

gesture or preparation will cause any person present to apprehend that he who 

makes that gesture or preparation is about to use criminal force to that person, is 

said to commit an assault.” This definition of assault also encloses the term “criminal 

force” to define itself. The instant provision proscribes any act in the form of a 

gesture or any kind of preparation that will cause a person to assume or expect that 

criminal force might be used upon him by the person making such gesture or 

preparation.  

18. “Criminal force” on the other hand is laid down under section 350 wherein it is stated 

that, “whoever intentionally uses force to any person, without that person’s consent, 

in order to the committing of any offence, or intending by the use of such force to 

cause, or knowing it to be likely that by the use of such force he will cause injury, 

fear or annoyance to the person to whom the force is used, is said to use criminal 

force to that other.” The language of the provision is simple, straight-forward and 

self-explanatory. It lays down three core ingredients that constitute the use of 

criminal force, viz., 

a. Intentional use or mens rea 

b. Absence of consent to such use of force from the receiver 

c. Purpose for use has to be either for the commission of an offense or to cause 

injury, fear or annoyance to the receiver 

19. If a person satisfies these three elements included in the definition of criminal force 

or makes any gesture or preparation that makes a person assume that such force 



might be used upon him, he shall have said to have committed the offense of assault 

which has been made punishable under section 352, IPC.  

20. Now that we know the legal stance behind such act, let us see whether the 

prosecution has been able to prove that such prohibited act had been committed by 

the accused in the instant case. Before delving into the details of the depositions 

made by the witnesses, I would not first like to cull out the statements made by PW 

3, PW 5 and PW 7 who had only heard of the incident through the grapevine and 

had witnessed it themselves nor did they have any personal knowledge about it. 

Their testimony is completely based on hearsay and as such has no relevance in this 

matter and neither is it admissible as evidence. Both PW 3 and PW 7 had simply seen 

the accused walking from the paddy fields towards the road and nothing else, 

although PW 3 did state in her examination in chief that she had seen a stick in the 

hands of the accused while coming back from the field. Both PW 3 and PW 5 had 

stated that according to the information that they had received about the incident, 

the cow belonging to the informant and her family had eaten the paddy crop of the 

accused person and that he had beaten up their cow for it. The I/O who had been 

forwarded as PW 4 stated in his evidence in chief that he had not been the one who 

had investigated any part of the case but had only submitted the charge-sheet based 

on the investigation carried out by another member of the police force, one ASI 

Priyadhar Handique. He also stated that during the investigation, the I/O had failed 

to record the statement of the victim, Bikas Das and his version of the events was 

not present in the Case Diary at all. The prosecution failed to present the actual 

officer who had investigated the alleged offense as a witness in this case. Exhibit 2 

which is the charge-sheet is seen to have been forwarded u/S 294/352, IPC but the 

case had only proceeded u/S 352, IPC based on the prima facie incriminating 

materials found against the accused.  



21. After filtering out the incomplete and hearsay evidence, we see that 3 witnesses, 

PW-1, PW-2 and PW 6 remain, whom we can address collectively as the primary 

witnesses in this case. The informant standing at the first witness of the prosecution 

narrates the source of the entire conflict to be when their cow had grazed into the 

field of the accused and ate up a healthy share paddy crop that he had cultivated 

and damaged a lot of it. Enraged, the accused caught hold of their cow grazing in his 

field and chased and beat her up. She states that the accused completely ignored 

the pleas of her husband to stop his atrocity and instead dragged the cow back to 

his own house. When she sent her son to collect their cow from the house of the 

accused, he assaulted and beat up her son with a bamboo stick, as a result of which 

her son was severely injured in his hands and his back. In her cross-examination 

however, she admitted that she had not witnessed either of the two incidents with 

her own eyes but denied having lodged a false case in order to avoid paying 

monetary compensation to the accused for his lost crop. From a careful perusal of 

her statement, it is seen that her knowledge of the incident of assault on the victim, 

Bikas Das, is based on the verbal complaint made by her son upon his return without 

the cow. She did not see the accused actually beating up her son. It is however, 

pertinent to note that she had deposed that she had seen the injuries that her son 

had attained due to the assault. In order to learn whether such a violent act was 

indeed committed by the accused, let us see whether the other witnesses were able 

to corroborate her statement. Her husband mirrored the events as was narrated by 

his wife, in his own examination in chief, stating that they had lodged the instant 

case when their son returned home claiming to have been beaten up by the accused 

and without their cow which he had been sent to collect. He briefly stated that he 

had also seen injuries on the body of his son. However, in his cross-examination he 

admitted that he had not actually seen the accused beat up his son. The victim, 



Bikas Deb, was initially not forwarded as a prosecution witness by the I/O and 

neither was his statement u/S 161, Cr.P.C recorded during investigation. He was 

then called by this Court as a Court’s witness in exercise of the power vested through 

Section 311, Cr.P.C. According to him, the accused had violently assaulted him with a 

bamboo stick when he had gone over to his house to collect their cow and that he 

had sustained severe injuries on his body and that his left hand had swollen up.  

22. From a careful and thorough reading of the a evidence of PWs 1, 2 and 3 it can be 

gleaned that none of the witnesses had witnessed the accused beating up the victim 

with their own eyes. According to the testimony of the victim, he was alone with the 

accused in the field when the accused assaulted him. Even though according to him 

he had sustained serious injuries, no medical report has been exhibited by the 

prosecution to support his claim. The supreme principle of criminal jurisprudence 

that guides all criminal trials is that “the guilt of the accused has to be proven 

beyond any reasonable doubt.” However, if we co-relate the ingredients of the 

offence of use of criminal force and assault alleged against the accused with 

materials found against him through the evidence of the PWs, it is seen that none of 

the essentials have proven to have been met by the actions of the accused. The only 

single thing that has been corroborated by every single witness of the prosecution is 

that the cow of the informant’s family had gone over to the field of the accused and 

eaten and damaged his crops. The son of the victim returned from the accused 

person’s place alone claiming to have been beaten up by him. Even though, both PW 

1 and PW 2 have testified that they had seen injuries on their son but have neither 

specified what kind of injuries they had seen nor where they were located. and even 

though the victim himself had stated that the accused had beaten him up with a 

bamboo stick as a result of his left hand had swollen up, there is no medical report 

forwarded before this Court to support their allegation. PW 1 and 2 are the parents 



of PW 6, who is the victim of the alleged assault. Although their relationship does not 

immediately discount their evidence as inadmissible and doubtful, there is absolutely 

no corroboration as to their story by the other 4 witnesses forwarded by the 

prosecution or other material evidence. The I/O had not seized the offending object 

either. Without any material evidence that corroborates their testimony, their 

evidence remains as mere statements which stand unverified and therefore 

unreliable. 

23. In the light of the above discussions, I have arrived at the opinion the evidence on 

record has left ample scope for reasonable doubt as to the factum of the occurrence 

alleged that the accused had subjected assaulted or used criminal force upon the 

informant’s son, Bikas Das and that the prosecution has failed to prove the charges 

of assault and criminal force they have levelled against the accused in this case, and 

as such the point of determination is decided in negative and goes in favour of 

the defence. 

DECISION 

24. In view of the discussions made above and the conclusions reached, this court holds 

that the prosecution has failed to prove the charge of assault and use of criminal 

force under section 352, IPC against the accused, Jayanta Das. 

 

ORDER 

25. Considering the discussions made above and in light of the above decision, it is 

hereby held that the prosecution has failed to establish the charge under section 

352, IPC against the accused, Jayanta Das.   

26. Hence, the accused Jayanta Das, is hereby acquitted of all charges and set at liberty 

forthwith.  



27. His bail bond is extended for a period of 6 (six) months from today as per Section 

437-A, CrPC. No seizure was made in the instant case. 

Pronounced in Open Court and given in my hand and under the seal of this court on this the 

18th day of March, 2020. 

 

 

Sukanya Gogoi, 

Judicial Magistrate First Class,  

Margherita  

 

  

 

 

 

 

 

 

 

 

 



 

 

APPENDIX 

PROSECUTION WITNESSES 

P.W.1 – Suchila Das 

P.W.2 – Krishna Das 

P.W.3 – Malati Das 

P.W.4 – SI Kuladhar Konwar 

P.W.5 – Bijay Das 

P.W.6 – Bikas Das  

P.W.7 – Lekhamoni Das  

DEFENCE WITNESSES 

None 

PROSECUTION EXHIBITS 

EXT. 1 – F.I.R 

EXT. 2 – Charge-sheet 

DEFENCE EXHIBITS 

None 

 



 

 


