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JUDGMENT 

PROSECUTION’S STORY IN BRIEF 

1. The informant, Porama Chetia, lodged an FIR on 20.01.2014 against the accused 

Santanu Borgohain, stating inter alia that on the said date while he was on patrol 

duty with his fellow security guards from the Nagajan Oil Security Camp, at around 3 

P.M near guard no. 472, they happened to stumble upon the said accused stealing 

condensed oil by cutting through the oil pipelines. Thereafter, the informant along 

with the security party apprehended the accused and seized 13 plastic gallons 

containing around 260 litres of condensed oil as well as 2 bi-cycles from his 

possession. Hence, this case.  

INVESTIGATION 

2. On receipt of ejahar, the police registered a case as Digboi P.S Case No. 19/2014. 

After completion of investigation, the police submitted a charge-sheet for the offence 

u/s 379, IPC r/w Sec. 3 (2) (b) PDPP Act, against the accused person named 

Santanu Borgohain.  

APPEARANCE OF THE ACCUSED 

3. The accused person was called upon to enter trial and upon their appearance, copies 

of relevant documents u/s 173 Cr.P.C were furnished to them in compliance with 

Section 207 Cr.P.C. 

CHARGE AGAINST THE ACCUSED 

4. Considering the relevant documents and hearing both parties, charge u/s 379 IPC 

r/w Sec. 3 of the PDPP Act has been framed against the accused, Santanu 

Borgohain, to which he pleaded not guilty and claimed to be tried. 

WITNESSES EXAMINED AND DOCUMENTS ED 

5. The prosecution has examined 4 (four) witnesses and exhibited 5 (five) numbers of 

documents. 

 

 

EXAMINATION OF ACCUSED u/s 313 Cr.P.C 



6. The accused has been examined u/s 313 Cr.P.C. All the incriminating materials found 

are put to them. Accused, Santanu Borgohain’s plea is of total denial. Defence 

adduced no evidence.  

POINTS FOR DETERMINATION 

a. Whether on 20.01.2014 at around 3 P.M, the accused, Santanu Borgohain, intending 

to take condensed oil out of the possession of its original owner without their 

consent and moved it by cutting oil pipelines and caused damage to public property 

and thereby committed the offense u/S 379 r/w Section 3 of the PDPP Act? 

DISCUSSION, DECISIONS AND REASONS THEREOF 

EVIDENCE OF PROSECUTION 

Examination of P.W.1 [The informant] 

7. P.W.1, Porama Chetia, who is the informant in this case, stated in his evidence in 

chief that on 20.1.2014 at around 3 P.M, while he was patrolling the Nagajan Oil 

Reserve along with his fellow security team, they saw two boys stealing oil from the 

Oil Pipelines and pouring it inside gallons. He further stated that they recovered 13 

gallons of oil each weighing around 20 litres. They then gave the boys as well as the 

gallons of oil to the custody of the Digboi Police Station. Exhibit 1 is the F.I.R and 

Exhibit 2 is the seizure list wherein Exhibit 1(1) and Exhibit 2(1) are his signatures.                                                                     

Cross-examination of P.W.1  

8. In his cross-examination, P.W.1 stated that the police had taken his statement but 

had not stated from whom they received the information about the on-going theft 

when they reached the place of occurrence. He could not recollect whether he had 

stated before the police about a few thieves running away or whether they had 

recovered a Hacksaw blade from the accused persons. He also agreed that the 

people from the nearby village did go through the place of occurrence to cut wood 

from a forest but denied the suggestion that they had only caught the accused 

persons on mere suspicion. He went on to clarify that during the time of occurrence, 

he was accompanied by Lohit Chetia and a few home guard personnel and that he 

had put his signature on Exhibit 2 after going through it in the Police Station. 

 

Examination of P.W.2  



9. P.W.2, Lohit Chetia, in his evidence in chief states that in the year 2014 at around 3 

P.M, while under the employment as Nagajan Oil Security, he was on patrol duty 

along with the informant and a few Home Guard personnel when they spotted a few 

boys stealing oil from the Oil Pipelines. They found around 12-13 gallons containing 

around 200/260 litres of oil with them. He could not however identify the accused in 

the dock as one of the boys that they had come across on the date of incident. He 

further stated that they had given the custody of the boys as well as the gallons to 

the police who gave them back to them after officially seizing the same. Exhibit 2 (1) 

is his signature.  

Cross-examination of P.W.2 

10.  P.W-2, in his cross-examination, failed to recollect the names of the Home Guards 

who had accompanied them on patrol duty on the date of incident. He admitted that 

there is a “Reserve” behind the place of occurrence and a village right behind the 

reserve and that people normally go to and fro across the place of occurrence to cut 

wood. He further stated that they had not recovered any Hacksaw blade with the 

accused person and that he had not perused the seizure list before putting his 

signature on it. He denied the suggestion that the accused had actually gone there 

to cut wood and they had caught the accused on mere suspicion.  

Examination of P.W.3 

11. P.W-3, Dhruvarka Deka was posted at IOC, Digboi as Senior quality control manager 

on 10.03.2014 when he received a letter from the O/C of Digboi P.S requesting him 

to test some substance. On such examination in the official laboratory, he had found 

that the substance did not meet the specifications for motor spirit, Kerosee or high 

speed diesel. Exhibit 3 is the report as it was sent through email to the recipient, 

there is no signature.  

Cross-examination of P.W.3 

12. It appears from Exhibit 3 that it does not contain any police station reference 

number.  

Examination of P.W.4 

13.  P.W-4, Abhishek Rajkhowa was posted as an attached officer in the Digboi P.S on 

20.1.2014 when he was endorsed by the O/C to investigate into the case lodged by 



Oil Security, Porama Chetia. He then proceeded to the place of occurrence, prepared 

a sketch-map and seized the condensed oil along with two cycles. After arresting and 

forwarding both the accused persons before this Court and on receipt of the report 

from IOC, Digboi, he completed his investigation and submitted the charge-sheet u/S 

379, IPC r/w Section 3 of the PDPP Act. Exhibit 2 is the seizure list, Exhibit 4 is the 

sketch-map and Exhibit 5 is the Charge-sheet wherein Exhibit 2(3), Exhibit 4(1) and 

Exhibit 5 (1) are his signatures.  

Cross-examination of P.W.4 

14. In his cross-examination, P.W-4 stated that he had visited the place of occurrence as 

per the instructions of the informant and it was inside a dense forest without fencing. 

He further stated that the people from the nearby village cut fire wood from that 

forest. He also admitted not having recorded the statements of the villagers in 

connection with the case. He also clarifies that both PW-1 and PW-2 stated before 

him that the other thieves who were seen with the two accused persons fled upon 

seeing the informant and his team approaching and that since PW-2 had not named 

the other members of their security team, that is why he had not listed them as 

witnesses in this case. He also stated that there was no signature any independent 

witnesses in the seizure list except those of the informant and his team members 

and that he had not inquired about the owners of the gallons and the cycles he had 

seized and that he had not seized any Hacksaw blade from the place of occurrence. 

He further deposed that there is no mention of the police case number in the report 

he had received from IOC, Digboi on 19.3.2014 and that the report does not mention 

anywhere about condensed oil. He denied the suggestion that he had not 

investigated the case properly and had submitted a false charge-sheet.  

JUDICIAL DETERMINATION OF THE FACTS IN ISSUE 

15. The main issue in contention is whether the accused, Santanu Borgohain, had 

committed theft by stealing condensed oil from the oil pipelines of Nagajan Oil 

Reserve and thereby causing damage to public property u/S 3 of the PDPP Act. 

Section 379, IPC lays down the punishment for theft. The offense of theft itself has 

been described u/S 378, IPC which reads as, “Whoever, intending to take dishonestly 

any moveable property out of the possession of any person without the person’s 

consent, moves that property in order to such taking, is said to commit  theft.” 



16. A careful and keen reading of the offense described above reveals that there are 

three essential ingredients to prove an offence u/S 379 which are as follows: 

a. Dishonest intention or mens rea 

b. Takes moveable property away from the possession of a person 

c. The person’s who owns such possession has not given his consent to just moving 

With regard to the facts of this particular case, we are to understand that the term 

‘person’ shall stand to mean “a juristic person” as the allegation refers to oil having 

been stolen from the Oil pipelines belonging to Nagajan Oil Refinery.  

Again, Section 3 of the PDPP Act, states that, “whoever commits mischief by doing 

any act in respect of any public property, other than public property of the nature 

referred to in sub-section (2), shall be punished with imprisonment for a term which 

may extend to five years and with fine.” Sub-section (2) clause (b) of the said 

section includes “any oil installations” to be a public property. 

17. Let us now look at whether the evidence forwarded by the prosecution was 

successful in proving the ingredients as mentioned above. Firstly, we see that PW-1 

had stated that on the date of incident, he saw two boys stealing oil from the Oil 

Pipelines and pouring it inside gallons while he was patrolling the Nagajan Oil 

Reserve along with his fellow security team and that they had recovered 13 gallons 

of oil each weighing around 20 litres. In his cross-examination, he, however, fails to 

recollect the specifics of what he had stated before the before about some thieves 

having run away or if they have recovered any Hacksaw blade from the place of 

occurrence. His cross-examination neither corroborates nor does it contradict his 

statement made in his evidence in chief. From the evidence of PW-1 it is yet unclear 

whether or not the accused was actually found stealing oil from the pipeline by 

cutting them with a hacksaw blade as it was initially reported in the F.I.R lodged by 

him.  

18. To paint a clearer picture of the entire incident, let us now see what his fellow 

security guard, Lohit Chetia, standing as PW-2 had to say about the particular 

incident. In his evidence in chief, PW-2 corroborates the version of the incident as 

stated by PW-1 stating that they spotted a few boys stealing oil from the Oil 

Pipelines and found around 12-13 gallons containing around 200/260 litres of oil with 

them which they had later handed over to the police when they lodged the F.I.R. He, 

however, could not identify the accused as one of the boys that they had caught red 

handed on the date and place of occurrence. It seems rather peculiar that PW-2 



could not recognize the accused on the dock on the day when his evidence was 

recorded as from his statement it is quite clear that once they had allegedly caught 

the accused person red handed and they completed all formalities with the police, it 

can be assumed that they had spent at least a few hours in each other’s company. 

Although, a person’s memory is not without its own limits, but unusual and irregular 

incidents such as the one in question normally leave some sort of an imprint behind, 

vague though it might be. Moreover, in his cross-examination, PW-2 also stated that 

they had not found any hacksaw blade in the place of occurrence which directly 

clashes with the contents of the F.I.R. Moreover, he goes on to admit that he had 

not perused the seizure list before putting his signature on it, as is expected from a 

ordinary prudent man.  

19. In the same vein of thought, if we consider the statement of PW-4 who was the 

Investigating Officer in the matter, we see that in his cross-examination he states 

that PW-1 and PW-2 had both informed him of seeing other boys accompanying the 

two accused when they had spotted them stealing oil but they successfully fled the 

place of occurrence before the security guards could apprehend them. However, 

since both the witnesses could neither confirm nor deny the said allegation, the fact 

that there might have been a few other perpetrators participating in the instant 

offense remains immaterial. What is instead to be taken into serious consideration is 

that Exhibit 2 i.e the seizure list which lists outs that 13 gallons containing 20 litres of 

suspected condensed oil each along with 2 bi-cycles were seized and handed over to 

the police. The said document only contains the signatures of the informant and one 

of the security personnel who had accompanied him on the day of incident. No 

signature of any independent witness to the incident has been taken thereon. To 

understand the significance of independent witnesses, let us first read what the law 

itself lays down in this regard. Section 100 sub-section (4) of the Code of Criminal 

Procedure, 1973 (hereinafter referred to as Cr.P.C) reads as, “before making a 

search under this Chapter, the officer or other person about to make it shall call 

upon two or more independent and respectable inhabitants of the locality in which 

the place to be searched is situate or of any other locality...” 

Perusal of Exhibit 2 reveals that PW-1 and PW-2, who had initially apprehended the 

accused person and seized the gallons and other articles from the accused persons 

has themselves stood in as witnesses to the seizure of the same. As pointed out in 

his cross-examination, the I/O had failed to inquire about the incident from the 

villagers residing in the nearby village and neither did he inquire about the ownership 



of the seized items. Moreover, there is nothing in his statement that suggests that 

during the course of his investigation and when he visited the place of occurrence, 

he found any damaged oil pipelines that confirmed the allegations levelled against 

the accused person.  

20. Over and above these pertinent procedural and investigational lapses, we also find 

that the evidence of PW-1, 2 and 4 directly contradict the contents of the F.I.R in so 

far as the fact that even though in the F.I.R it was alleged that the accused persons 

were seen cutting the oil pipelines with a hacksaw blade in order to steal oil from it, 

the offending object in question was neither found with the accused person nor was 

any such article seized. In the absence of any such instrument with which to cut the 

pipelines, it is rather difficult to picture a scenario where the thick oil pipelines that 

are built infrastructurally sound to prevent any leakage or oil spill, are tampered with 

to steal around 260 litres of oil. In addition to the lack of the offending instrument 

there is no evidence of any oil pipeline or other such property having been damaged 

by the accused.  

21. Lastly, we mull over the statement of the Senior Quality Control Manager of IOCL, 

Digboi, who stood in as PW-3 in this case and who, according to the report he had 

submitted, after testing a sample of the seized condensed oil came to the conclusion 

that the substance did not meet the specifications for motor spirit, Kerosene or high 

speed diesel. Now, it is to be noted at this juncture, that the oil that was seized was 

suspected to be condensed oil and IOCL Digboi normally deals in creating oil based 

products such as petroleum, kerosene, naptha and other types of fuel oils etc. 

However, as reflected in Exhibit 3, the seized condensed oil does not match the 

products created by the Nagajan Oil Refinery which is a refinery wing under the 

aegis of IOCL Digboi whatsoever thus negating the allegation that the accused had 

stolen oil from their pipelines without their consent. 

22. Over and above these statements, it is important that we take into account that the 

PWs 1, 2 and 4 had all stated and confirmed that the pathway where they had found 

the boys was also commonly used by the nearby villagers to go into the forest 

behind the reserve in order to cut fire wood for their daily sustenance. In the 

absence of any concrete unflappable proof as to the guilt of the accused, the benefit 

of the doubt should be given to him that he was simply passing through the road 

when he was apprehended. Therefore, in the light of the above, it can surmise that 

the prosecution had failed to prove that the accused, Santanu Borgohain, had 



without the permission or consent of the Nagajan Oil refinery Authorities had taken 

oil from their possession with dishonest intention, beyond any reasonable doubt. 

DECISION 

23. Situated thus, I am of the opinion that the prosecution has failed to prove that the 

accused, Santanu Borgohain, had stolen condensed oil by cutting through the 

Nagajan Oil Refinery pipelines. 

24. The point is decided in negative and goes in favour of the defence.   

 

ORDER 

25. In view of the discussions made above and the decisions reached in the foregoing 

point for determination it is held that the accused, Santanu Borgohain, has not 

committed the offence punishable under section 397 of I.P.C r.w Section 3 of the 

PDPP Act and as such the accused is acquitted for the offence punishable u/S 379 

I.P.C r.w Section 3 of the PDPP Act 

26. Let a copy of the judgment be given to the acquitted person immediately and free of 

cost as per the provisions of Section 363(1), Code of Criminal Procedure.  

27. The bail bond shall extend to 6 months (Six months) from today.  

This judgment is given under my hand and seal of this court on this 17th day of December, 

2019. 

The case is disposed of on contest. 

 

Sukanya Gogoi 

Judicial Magistrate First Class, 

Margherita 

 

APPENDIX 

PROSECUTION WITNESSES 

P.W.1 – Porama Chetia 



P.W.2 – Lohit Chetia 

P.W.3 – Dhruvarka Deka 

P.W.4 – Abhishek Rajkhowa  

DEFENCE WITNESSES 

None 

PROSECUTION S 

EXT. 1 – F.I.R 

EXT. 2 – Seizure List 

EXT. 3 – Report from Quality Control Manager IOC, Digboi 

EXT. 4 – Sketch-map 

EXT. 5 – Charge-sheet 

DEFENCE S 

None 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


