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G.R. Case No. 1347 of 2014

IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE,

TINSUKIA

GR No. 1347 of 2014

STATE OF ASSAM

-VS-

            1.  SRI BIJAY GOWALA @ CHERU, S/O SRI BAPURAM     

      GOWALA

           2. SRI RENGTU GOWALA, S/O SRI BAPURAM GOWALA

 3. SRI DHARMU KARMAKAR, S/O PETU KARMAKAR 

     R/O-RABARBARI GAON, P.S-BORDUBI
    DIST-TINSUKIA (ASSAM)

     UNDER SECTION 379 of IPC 

Present: Debasish Kashyap,

Addl. Chief Judicial Magistrate, Tinsukia

FOR THE STATE:  Mrs. Jugamaya Phukan, learned Asstt. PP

FOR THE ACCUSED:  Sri L. Barua, learned defence counsel
                              Smt. P. Buragohain, learned legal aid counsel

CHARGE FRAMED ON: 15.06.2015

EVIDENCE RECORDED ON: 05.12.2025, 17.03.2016, 26.04.2017, 
22.06.2017, 22.05.2019, 17.03.2020

                           

ARGUMENT HEARD ON: 17.03.2020

JUDGMENT DELIVERED ON: 17.03.2020

JUDGMENT

1. Sri  Iswar  Chawra,  the  informant  herein  lodged  one  FIR  at
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Langkasi  O.P.  under  Bordubi  P.S.  on  08/07/2014  alleging  that  on

06/07/2014, his cow went missing from a nearby field. On 07/07/2014,

Sri Bijay Gowala, one of the accused herein was seen moving with the

cow of Iswar Chawra. When interrogated by villagers, Bijay Gowala had

confessed of stealing that cow and selling it at Hapjan.  

2. The FIR was registered as Bordubi PS Case No. 70/2014 under

Section 379 of IPC and S.I. Abidur Rahman was entrusted to investigate

the case.  The accused Bijay Gowala was arrested and remanded to

judicial custody. Later, accused Dharmu Karmakar and Rengtu Gowala

were also arrested in connection with this case and they were also

remanded to judicial custody. All of them were later released on bail.

On completion  of  investigation,  charge-sheet  was submitted against

the accused persons Sri Bijay Gowala, Dharmu Karmakar and Rengtu

Gowala under section 379 of IPC.

3. Accused were summoned for appearance in the Court of learned

SDJM(S), Tinsukia. On appearance of the accused in Court, copies of

relevant documents were furnished to them. Considering the relevant

documents and hearing both the parties and having found a prima-

facie  case against  the accused,  charge under Section 379 of  IPC is

framed against the accused persons by the learned SDJM(S), Tinsukia.

The particulars of the above offence are duly explained and read over

to them to which the accused pleaded not guilty and claimed to be

tried.  Later,  the  case  was  withdrawn  to  the  Court  of  learned  CJM,

Tinsukia for disposal.  

4. After  recording  the  evidence  of  some witnesses,  the  accused

Bijoy Gowala stopped appearing and he could not be found in spite of

different  steps  taken  to  procure  his  appearance.  Hence,  the  case

against accused Bijay Gowala was filed by order of the learned CJM,

Tinsukia.  During trial the prosecution has examined seven witnesses

including the informant and exhibited one  document. Considering the

nature  of  evidence  adduced,  learned  APP  declined  to  adduce  any

further  evidence  and  hence  prosecution  evidence  was  closed.  The

examinations of the accused persons under Section 313 of the Cr.P.C.
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was  dispensed with  as  no  incriminating  materials  appeared  against

them  in  the  prosecution  evidence.  Defence  side  has  adduced  no

evidence.  I have heard the argument of both the sides.

5. POINT FOR DETERMINATION:

Whether  the accused persons on 06.07.2014 at  about  12.00 pm at

Vill.Borbari, P.S. Bordubi, Dist-Tinsukia, Assam committed theft of one

cow by taking it out of possession of lawful owner Sri Iswhar Chawra

and thereby committed an offence punishable under section 379 of IPC

?

DISCUSSION, DECISION AND REASONS THEREOF:

6. PW1-Sri Iswar Chawra is the informant on this case. He exhibited

the FIR as Ext.1 and his signature thereon as Ext.1(1). He deposed that

on 06.07.2014, he had taken his cow for grazing to a nearby field and

left it there. Later, he could not find the same. One Kanoi Baru of his

village had informed him that he had seen three persons taking a cow

towards Hapjan and he could recognize only Bijay Gowala among them.

A village meeting was called on the next day where Bijay Gowala was

present. The accused Bijay Gowala confessed of stealing a cow along

with the other accused Dharmu Karmakar and Rengtu Gowala. 

7. In cross, the P.W.1 stated that he is not aware about the contents

of the Ext.1 as it was not written by him. He also stated that accused

Bijay  Gowala  had  confessed  when he was  beaten up  in  the village

meeting. He again stated that there may be many cows in the village

identical to his stolen cow. 

8. The P.W.1 was again cross examined on a different date when he

stated that his stolen cow had returned back to his house by itself one

day after he had adduced evidence in this case. He again stated that

his cow was not stolen but it had gone away by itself. The P.W.1 again

stated that the accused did not steal his cow and he does not have any

allegation against the accused persons. He also stated that he does not
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have any objection if the accused persons are acquitted. 

9. P.W.2 deposed that the informant (P.W.1) had told him that his

cow was stolen by Sheru Gowala along with two other persons and sold

the same for Rs.2,000/-. Later, Sheru Gowala had confessed about the

same in a village meeting. In cross, he stated that he had come to

know about all these from the informant. 

10. P.W.3 deposed that he had heard from public that a white colour

cow was taken away by accused Dhormu Karmakar and Bijay Gowala.

He was declared hostile by the prosecution and cross examined by the

prosecution on his previous statement made to the I/O. However, the

P.W.3 stated that his statement was not recorded by police. 

11. P.W.4 deposed that the accused Bijay Gowala had come to his

shop one day and asked for tobacco. As testified by him, Bijay Gowala

had told him that he was proceeding to the house of his brother to

deliver a cow. He was also declared hostile by the prosecution and was

cross examined by the prosecution on his previous statement made to

the I/O which he denied.

12. Again, P.W.5 deposed that a meeting was called in the village

regarding theft  of  a cow of  the informant and he had attended the

meeting. But, the accused persons were not present in that meeting.

He  was  also  declared  hostile  by  the  prosecution  and  was  cross

examined by the prosecution on his previous statement made to the

I/O which he denied.

13. Similarly, P.W.6 deposed that he came to know that a cow of the

informant  was  stolen  from  his  house  and  police  had  arrested  the

accused persons. He was also declared hostile by the prosecution and

was  cross  examined  by  the  prosecution  on  his  previous  statement

made to the I/O which he denied. He also stated in cross that he does

not know why the accused persons were arrested. 

14. P.W.7  is  the  brother  of  the  informant.  He  testified  that  the
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informant had told him that his cow was stolen and he could come to

know later that  the accused persons were chasing away his  cow. A

village meeting was called on the next day where Bijay Gowala was

present. The accused Bijay Gowala confessed of stealing a cow along

with the other accused Dharmu Karmakar and Rengtu Gowala. In cross,

he stated that he has not seen any incident and is not aware who had

stolen  the cow of  the  informant.  He also  stated  that  accused Bijay

Gowala had confessed when he was beaten up in the village meeting. 

15. It is clear from the above discussion that there is no eye witness

of  the  alleged  incident  and  no  one  had  seen  the  accused  persons

committing theft of the cow of the informant. P.W.3, 4, 5 and 6 have not

at all supported the prosecution case. They were declared hostile by

the prosecution and were cross examined by the learned APP. However,

nothing could be extracted from them in support of the prosecution

case. Again, P.W.2 and P.W.7 have only heard about the incident from

the  informant  (P.W.1).  However,  the  P.W.1  has  not  stated  anything

about  informing the P.W.2 and P.W.7 about  the same.  On the other

hand,  it  is  clear  that  the  P.W.1  himself  has  not  supported  the

prosecution case. It appears from his evidence that he came to know

about  the  involvement  of  the  accused  Bijay  Gowala  in  the  alleged

crime from one Kanoi Baru. That Kanoi Baru is also not examined by

the  prosecution.  This  hearsay  evidence  hence  is  not  satisfactory

enough to establish the guilt of the accused. It is again testified by the

P.W.1 that accused Bijay Gowala had confessed about involvement of

the other two accused in a meeting when he was beaten up. There is

however, no confessional  statement of the accused recorded as per

law.  Admittedly,  this  extra  judicial  confession  of  the  accused  Bijay

Gowala is made under threat and duress. If  the accused had in fact

confessed about his crime in the meeting, he could have also done so

before the Court. That being not done, this fact of confession of the

accused Bijay Gowala is not at all satisfactory enough to establish the

guilt of the accused. 

16. Moreover, the P.W.1 in his cross examination has himself stated

that his stolen cow had returned back to his house by itself one day
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after he had adduced evidence in this case. He again stated that his

cow was not stolen but it  had gone away by itself.  The P.W.1 again

stated that the accused did not steal his cow and he does not have any

allegation against the accused persons. He also stated that he does not

have any objection if the accused persons are acquitted. It is clear that

the informant/victim has himself not supported the prosecution case

and  no  satisfactory  evidence  could  be  led  by  the  prosecution  to

establish the guilt of the accused persons.

17.     In  view of the above, prosecution has failed to establish the

alleged offence  against  the accused persons Dharmu Karmakar  and

Rengtu  Gowala.  Situated  thus,  prosecution  has  absolutely  failed  to

establish  the  offence  charged  against  the  above  accused  persons

through its evidence.

ORDER

18. In result, prosecution has failed to prove its case under Section

379 of IPC against the accused persons Dharmu Karmakar and Rengtu

Gowala. Accordingly, the accused persons Sri  Dharmu Karmakar and

Rengtu Gowala are found not guilty and acquitted of the charge under

Section 379 of IPC and they are set at liberty forthwith. 

19. The bail bond executed by the accused and surety are extended

for next six months as per the Provisions of section 437(A) Cr.P.C. There

is no seizure in this case. 

Case  is  disposed  of  on  contest  against  accused  Sri  Dharmu

Karmakar and Rengtu Gowala.

Judgment is pronounced in open court, in presence of both sides, and

given under my hand and seal of this court on this 17 th day of March,

2020. 

   (Debasish Kashyap)

              Addl. Chief Judicial Magistrate,
                      Tinsukia

Dictated and corrected by me
Debasish Kashyap, Addl. Chief Judicial Magistrate, Tinsukia



7
G.R. Case No. 1347 of 2014

APPENDIX

EXHIBIT OF THE PROSECUTION

Ext.1…………..FIR

Ext.1(1)………Signature of the P.W.1

EXHIBIT OF THE DEFENCE

NONE

MATERIAL EXHIBIT OF THE PROSECUTION

NONE

MATERIAL EXHIBIT OF THE DEFENCE

NONE 

PROSECUTION WITNESS

P.W. 1:  Sri Iswar Chawra

P.W. 2: Sri Swapan Gowala 

P.W. 3: Sri Kanai Bora

P.W. 4:  Sri Shyam Samashi

P.W. 5: Sri Purna Gowala

P.W. 6: Sri Pradip Bhumij

P.W. 7: Sri Nilo Tanti  

DEFENCE WITNESS

NONE

        

      (Debasish Kashyap)

                   Addl. Chief Judicial Magistrate,
                         Tinsukia
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