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G.R. Case No. 2196 of 2018

IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE,

TINSUKIA

GR No. 2196 of 2018

PRC No.131/19

STATE OF ASSAM

-VS-

                     1.  SRI RAJANI RAJBONSHI, S/O SRI HARURAM 

              RAJBONSHI

2. SRI DEBOJIT NEOG, S/O SRI NUMOL NEOG 

     R/O-RUPAI SANTIPUR, P.S-DOOM-DOOMA
    DIST-TINSUKIA (ASSAM)

     UNDER SECTION  379/511 of IPC 

Present: Debasish Kashyap,

Addl. Chief Judicial Magistrate, Tinsukia

FOR THE STATE:  Mrs. Jugamaya Phukan, learned Asstt. PP

FOR THE ACCUSED:  Sri B. K. Sharma, learned defence counsel

CHARGE FRAMED ON: 07.02.2020

EVIDENCE RECORDED ON: 03.03.2020.
                           

ARGUMENT HEARD ON: 06.03.2020.

JUDGMENT DELIVERED ON: 06.03.2020. 

JUDGMENT
PROSECUTION CASE:

1. Sri Babul Ch. Das, Nayak, AISF, the informant herein had gone
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for patrolling duty at Dighaltarang TE on the night of 04.10.2018 at

about 10.30 pm along with his staff. They saw a Tata Super Ace vehicle

without any registration number standing near oil well where two Nos.

of empty drums and two Nos. of goda used to draw out oil were loaded.

The  accused  persons  were  also  found  along  with  the  vehicle.  On

interrogation, the accused could not give any satisfactory answer to

their presence there. Hence, the informant and his staff apprehended

the accused persons with vehicle and handed over to Baghjan PS.

INVESTIGATION:

2. With these allegations, Sri Babul Ch. Nath lodged one written FIR

at Baghjan P.S. which was registered as Baghjan PS Case No. 32/2018

under  Section  379/511  of  IPC  and  S.I.  Partha  Pratim  Singkon  was

entrusted  to  investigate  the  case.  The  vehicle  along  with  loaded

articles were seized. These were later released in custody of the owner.

The accused persons were arrested and remanded to judicial custody.

Later,  they  were  released  on  bail.  On  completion  of  investigation,

charge-sheet  was  submitted  against  the  accused persons  Sri  Rajani

Rajbonshi and Sri Debojit Neog under section 379/511 of IPC.

FRAMING OF CHARGE:

3. Accused  were  summoned  for  appearance  in  the  Court.  On

appearance  of  the  accused  in  Court,  copies  of  relevant  documents

were  furnished  to  them.  Considering  the  relevant  documents  and

hearing both the parties and having found a prima-facie case against

the  accused,  charge  under  Section  379/511  of  IPC  is  framed.  The

particulars of the above offence are duly explained and read over to

them to which the accused pleaded not guilty and claimed to be tried.

TRIAL:

4. During trial the prosecution has examined only four witnesses

including the informant and exhibited eight  documents.  Considering

the nature of evidence adduced, learned APP declined to adduce any

further  evidence  and  hence  prosecution  evidence  was  closed.  The

examinations of the accused persons under Section 313 of the Cr.P.C.

was  dispensed with  as  no  incriminating  materials  appeared  against
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them  in  the  prosecution  evidence.  Defence  side  has  adduced  no

evidence.  I have heard the argument of both the sides.

5. POINT FOR DETERMINATION:

1. Whether the accused persons on 04.10.2018 at about 10.30 pm

on the road at  Tinline near  Dighaltora Tea Estate,  PS-Baghjan,  Dist-

Tinsukia, Assam committed theft of 4 numbers of empty plastic drum

of capacity 200 ltrs. (each) and two numbers of  “gada” used to bring

out  oil  by taking it  out of  possession of  lawful  owner and  thereby

committed an offence punishable under section 379 of IPC ?

2. Whether the accused persons on the same day, time and place

had attempted to commit theft of 4 numbers of empty plastic drum of

capacity 200 ltrs.(each) and two numbers of 'gada' used to bring out oil

and in such attempt tried to move those articles from the possession of

the lawful owner and  thereby committed an offence punishable under

section 379  of IPC read with Section 511 of the IPC ?

DISCUSSION, DECISION AND REASONS THEREOF:

Both the point for determination are taken together for discussion for

the sake of convenience.

6. PW1-Sri Babul Ch. Das is the informant on this case. He deposed

that on 04.10.2018, he was posted as Nayak, AISF at Baghjan PS. At

about 10 pm on that day, he along with three other persons of their

unit from Baghjan P.S namely Ajit Das, Kiron Saikia and Babul Nate had

gone for patrolling duty at Dighaltarang Ting line. They saw that there

was a magic vehicle standing about 100 meters from the main gate of

one oil well. When they approached the vehicle, they found four empty

drums, two iron pointed rod covered with rope and jute cloth. There

was  smell  of  oil  in  the  jute  cloth.  The  accused  Ajit  Rajbonshi  and

Debojit  Neog  were  sitting  inside  the  vehicle.  They  informed  O/C,

Baghjan PS about the incident and he asked them to bring the vehicle

and the accused to the P.S.  Accordingly, they took the above vehicle

along with all the articles and the accused persons to Baghjan P.S and

Dictated and corrected by me
Debasish Kashyap, Addl. Chief Judicial Magistrate, Tinsukia



4
G.R. Case No. 2196 of 2018

handed over to O/C, Baghjan PS.  He lodged one FIR at Baghjan P.S

regarding this incident which he exhibited as Ext.1 and his signature as

Ext.1(1). He again deposed that all the articles are seized at Baghjan

PS by Partha Protim Singkon and prepared seizure list where he signed.

Ext.2 is the seizure list and Ext.2(1) is his signature.

7. During his cross-examination, the P.W.1 deposed that Ext.1 was

written by one Sri Ajit Das of his unit as instructed by him.  However,

he does not remember if he had mentioned in Ext.1 that the vehicle

along with the articles was recovered about 100 meters from the main

gate of one oil well.  But, he had stated that same to the I/O. He further

stated  that  he  cannot  very  well  recognize  the  accused  persons  as

already about 1 ½ year have passed since the incident.  

8. The witness again stated that there were about 20/25 houses

near the P.O. and about 3 persons of the neighbourhood of the PO had

come out at the time of the incident.  

9. It is stated by the P.W.1 that he had lodged the FIR to handover

the recovered articles to O/C Baghjan PS.  Moreover, he had lodged the

FIR on suspicion. He again stated that he does not know the contents

of Ext.2 and he had signed there on being asked by the I/O. He further

stated that he cannot see any of the seized articles in the court. The

witness stated that he did not see the accused person committing any

theft.  He is  also not aware about the owner of  the vehicle and the

seized articles.

10. Another witness of the prosecution, PW2- Sri  Babul Ngate has

supported the evidence of the P.W.1. He deposed that on 04.10.2018,

he was posted as constable, AISF at Baghjan PS. At about 10 pm on

that day, he along with three other persons of their unit from Baghjan

P.S  namely  Babul  Ch  Das,  Ajit  Das  and  Kiron  Saikia  had  gone  for

patrolling duty at Dighaltarang Ting line. They saw that there was a

carrier vehicle standing about 100 meters from the main gate of one oil

well. When they approached the vehicle, they found four empty drums,

two iron pointed rod covered with rope and jute cloth. There was smell
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of oil in the jute cloth. The accused Rajani Rajbonshi and Debojit Neog

were sitting inside the vehicle. They informed O/C, Baghjan PS about

the incident and he asked them to bring the vehicle and the accused to

the PS.  Accordingly,  they took the above  vehicle  along with  all  the

articles and the accused persons to Baghjan PS and handed over to

O/C, Baghjan PS.  They lodged one FIR at Baghjan P.S regarding this

incident. He deposed that all the articles are seized at Baghjan PS and

prepared seizure list  where he signed.   Ext.2 is  the seizure list and

Ext.2(2) is his signature.

11. During his cross-examination, the P.W.2 stated that he does not

know the contents of Ext.2 and he had signed there on being asked by

the I/O. He again stated that he cannot see any of the seized articles in

the  court.  He  admitted  that  he  did  not  see  the  accused  person

committing any theft.  He is  also not  aware about the owner of  the

vehicle and the seized articles. As stated by him, the FIR was lodged to

handover the recovered articles to O/C Baghjan PS and it was lodged

on suspicion. He stated that the seized vehicle was probably a van.  

12. PW3 Sri Ajit Kr. Das deposed that on 04.10.2018, he was posted

as constable, AISF at Baghjan PS.  At about 10 pm on that day, he

along with three other persons of their unit from Baghjan P.S namely

Babul Ch Das, Babul Nagte and Kiron Saikia had gone for patrolling

duty at Dighaltarang Ting line. They saw that there was a Tata Magic

vehicle standing about 100 meters from the main gate of one oil well.

When they approached the vehicle, they found four empty drums, two

iron pointed rod covered with rope and jute cloth.  There was smell of

oil in the jute cloth. The accused Rajani Rajbonshi and Debojit Neog

were sitting inside the vehicle. They informed O/C, Baghjan PS about

the incident and he asked them to bring the vehicle and the accused to

the PS.  Accordingly, they took the above vehicle along with all  the

articles and the accused persons to Baghjan PS and handed over to

O/C, Baghjan PS. They lodged one FIR at Baghjan P.S regarding this

incident.

13. During his cross-examination,  he deposed that  he cannot  see
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any of  the seized articles  in  the court.  He did not see the accused

person committing any theft. He is also not aware about the owner of

the vehicle and the seized articles.  The FIR was lodged to handover

the  recovered  articles  to  O/C  Baghjan  PS  and  it  was  lodged  on

suspicion.  

14. The  last  witness  of  the  prosecution,  PW.4  Sri  Kiron  Saikia

deposed  that  on  04.10.2018,  he  was  posted  as  constable,  AISF  at

Baghjan PS. At about 10 pm on that day, he along with three other

persons of  their  unit  from Baghjan P.S  namely Babul  Ch Das,  Babul

Nagte and Ajit Das had gone for patrolling duty at Dighaltarang Ting

line. They saw that there was a Tata Magic vehicle standing about 100

meters from the main gate of one oil well. When they approached the

vehicle, they found four empty drums, two iron pointed rod covered

with rope and jute cloth. There was smell of oil in the jute cloth. The

accused  Rajani  Rajbonshi  and  Debojit  Neog  were  sitting  inside  the

vehicle.  They informed O/C,  Baghjan  P.S  about  the  incident  and  he

asked  them  to  bring  the  vehicle  and  the  accused  to  the  PS.

Accordingly, they took the above vehicle along with all the articles and

the accused persons to Baghjan PS and handed over to O/C, Baghjan

PS.  They lodged one FIR at Baghjan P.S regarding this incident. All the

articles are seized at Baghjan PS and prepared seizure list where he

signed.  Ext.2 is the seizure list and Ext.2(3) is his signature.

15. During his cross-examination, he deposed that he does not know

the contents of Ext.2 and he had signed there vide Ext.2(3) on being

asked by the I/O.  He cannot see any of the seized articles in the court.

He also stated that he did not see the accused person committing any

theft.  He is  also not aware about the owner of  the vehicle and the

seized articles. The witness stated that the FIR was lodged to handover

the  recovered  articles  to  O/C  Baghjan  PS  and  it  was  lodged  on

suspicion. 

16. It is clear from the above discussion that all the witnesses of the

prosecution  have  unequivocally  stated  that  they  had  found  the

accused persons standing with a vehicle while on patrolling duty and
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that vehicle was loaded with 2 empty drums and two iron pointed rod

covered with rope and jute cloth.  Thereafter,  they apprehended the

accused persons Rajani Rajbongshi and Debojit Neog and handed them

over  to  O/C,  Baghjan  P.S.  on  consultation  with  him  along  with  the

articles. Admittedly, none of these witnesses have seen the accused

persons committing theft or attempting to commit theft of any of these

articles. None of these witnesses is also aware about the ownership of

these articles. Admittedly, the FIR (Ext.1) was lodged on suspicion and

only  to  hand  over  the  accused  and  the  articles  to  Baghjan  P.S.

Moreover, the witnesses are absolutely silent regarding the allegations

against the accused Dhan Borah. Clearly therefore, there is no support

of the prosecution case from any of the witness. 

17. Again,  the seizure  witnesses  have  categorically  admitted that

they are not aware about the contents of the seizure list (Ext.2) and

they had put their signature thereon on being asked by the I/O. The

seized articles are not produced in the Court and not identified by any

of the witnesses. The I/O of the case who had seized the articles is not

examined. Hence, prosecution has also failed to prove the seizure of

the articles in this case from the possession of the accused persons.  

18. In  view  of  the  above,  prosecution  has  absolutely  failed  to

establish recovery of any article from the possession of the accused

persons. The allegation of theft or any attempt of theft also could not

at all be established by the prosecution against the accused persons.

Situated thus, prosecution has absolutely failed to establish the offence

charged against the accused persons through its evidence.

ORDER

19. In result, prosecution has failed to prove its case under Section

379/511 of IPC against the accused persons. Accordingly, the accused

persons Sri Rajani Rajbonshi, Sri Debojit Neog and Sri Dhan Borah are

found not guilty and acquitted of the charge under Section 379/511 of

IPC and they are set at liberty forthwith. 
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20. The bail bond executed by the accused and surety are extended

for next six months as per the Provisions of section 437(A) Cr.P.C. 

18. Seized articles be returned to the rightful owner as per law. 

Case is disposed of on contest.

Judgment is pronounced in open court, in presence of both sides, and

given under my hand and seal of this court on this 06 th day of March,

2020. 

   (Debasish Kashyap)

              Addl. Chief Judicial Magistrate,
                      Tinsukia
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APPENDIX

EXHIBIT OF THE PROSECUTION

Ext.1…………..FIR

Ext.1(1)………Signature of the P.W.1

Ext.2…………..Seizure list

Ext.2(1)……….Signature of the P.W.1

Ext.2(2)……….Signature of the P.W.2

Ext.2(3)……….Signature of the P.W.4

EXHIBIT OF THE DEFENCE

NONE

MATERIAL EXHIBIT OF THE PROSECUTION

NONE

MATERIAL EXHIBIT OF THE DEFENCE

NONE 

PROSECUTION WITNESS

P.W. 1:  Sri Babul Ch. Das

P.W. 2: Sri Babul Ngate 

P.W. 3: Sri Ajit Kr. Das 

P.W. 4:  Sri Kiron Saikia

DEFENCE WITNESS

NONE

        

      (Debasish Kashyap)

                   Addl. Chief Judicial Magistrate,
                         Tinsukia

Dictated and corrected by me
Debasish Kashyap, Addl. Chief Judicial Magistrate, Tinsukia


