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G.R. Case No. 908 of 2016

IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE,

TINSUKIA

GR No. 908 of 2016

PRC No.398/16

SRI BIPUL GOGOI

-VS-

1.  SRI DEBA KANTA DAS, S/O SRI DHONBOR DAS 

    R/O- KOKORATOLI, P.S-TINSUKIA, DIST-TINSUKIA.

2. SRI RAJU DAS, S/O LT. NARAYAN DAS

    R/O MAKUM SONIBARI ROAD, P.S MAKUM, DIST-TINSUKIA.

3. SRI BISHNU DAS, S/O SRI KARTIK DAS

    R/O KOKORATOLI, P.S-TINSUKIA, DIST-TINSUKIA

4. SRI ROBIN DAS, S/O LT. BHUMIBOR DAS

    R/O- VIP ROAD, HIJUGURI, P.S.- TINSUKIA, DIST-TINSUKIA.

5. SRI MOHAN DAS, S/O LT. RAGHUNATH DAS

    R/O THERMEL GATE, LOHARI KACHARI GAON

    P.S-TINSUKIA, DIST-TINSUKIA.

UNDER SECTION 14/15 of ASSAM GAME AND BETTING ACT, 1970
 

Present: Debasish Kashyap,

Addl. Chief Judicial Magistrate, Tinsukia

FOR THE STATE:  Mrs. Jugamaya Phukan, learned Asstt. PP

FOR THE ACCUSED:  Sri B. Changmai, learned defence counsel

CHARGE FRAMED ON: 06.06.2019.

EVIDENCE RECORDED ON: 21.06.2019, 11.07.2019.

ARGUMENT HEARD ON   :  11.03.2020.

JUDGMENT DELIVERED ON: 16.03.2020. 
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JUDGMENT
PROSECUTION CASE:

1. This case is based on a written FIR lodged by Sri Bipul Gogoi of

Tinsukia P.S. The FIR was lodged on 14.05.2016 at Tinsukia P.S. alleging

inter-alia that on that day at about 4.10 pm, Dy S.P. (HQ) received a

secret information that illegal  gambling was going on in a house at

Hijuguri area. A GD entry being No.597 dated 14.05.206 was registered

to that effect and the informant along with Dy. S.P.(H.Q), Tinsukia and

W.S.P., Sunita Deka conducted a raid and search operation in the house

of  one  Kalpana  Das  of  VIP  road,  Hijuguri.   The  5  accused  persons

herein, namely Sri Deba Kanta Das, Sri Robin Das, Sri Bishnu Das, Sri

Robin  Das  and  Sri  Mohan  Das  were  found  engaged  in  unlawful

gambling inside that house. All of them were apprehended and handed

over to Hijuguri T.O.P. Playing cards, money etc. were also seized from

their possession.

INVESTIGATION:

2. On  the  basis  of  aforesaid  FIR,  police  registered  a  case  as

Tinsukia P.S Case No. 510/2016 under Section 14 of Assam Game and

Betting Act and S.I. Paragjyoti Buragohain was entrusted to investigate

the case. The accused persons were arrested and on their production

before  the  Court,  they  were  remanded  to  judicial  custody.  On

completion of investigation,  charge-sheet was submitted against the

accused persons Sri Deba Kanta Das, Sri Robin Das, Sri Bishnu Das, Sri

Robin Das and Sri Mohan Das under section 14/15 of Assam Game and

Betting Act, 1970.

FRAMING OF CHARGE:

3. The accused persons were summoned for appearance before the

Court. The presence of the accused Mohan Das could not be obtained

after much effort. Hence, he was declared as proclaimed offender and

the case against him was filed till his appearance/production. Again, on

appearance of the other accused, copies of relevant documents were

furnished to them. Considering the relevant  documents and hearing

both the parties, prima-facie case is found to be made out against the
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accused persons.  Accordingly, charge under Section 14/15 of Assam

Game and Betting Act, 1970 was framed against accused Robin Das by

my  learned  predecessor.  Again,  charge  under  Section  14  of  Assam

Game and Betting Act,  1970 was framed against accused Raja Das,

Deba  Kanta  Das  and  Bishnu  Das  by  my  learned  predecessor.  The

particulars of the above offence are duly explained and read over to

them to which the accused persons pleaded not guilty and claimed to

be tried.   

TRIAL:

4. During trial, the prosecution has examined only three witnesses,

i.e.,  the  informant  and  other  two  witnesses  and  exhibited three

documents. Considering the nature of evidence adduced, learned APP

declined  to  adduce  any  further  evidence  and  hence  prosecution

evidence  was  closed.  Considering  the  evidence  adduced  by  the

prosecution,  the  examination of  the accused persons  under Section

313 of the  Cr.P.C.  is  dispensed with.  Defence  side  has  adduced no

evidence.  I have heard the argument of both the sides.

5. POINT FOR DETERMINATION:

1.  Whether the accused Robin Das, Deba Kanta Das, Bishnu Das and

Raja  Das  on  14.05.2016 at  about  04.10  pm at  their  house,  invited

betting and possessed instruments of betting and thereby committed

an offence punishable under section 14 of Assam Game and Betting

Act, 1970 ?

2. Whether on the same day, time and place the accused Robin Das

kept/used  his  house  as  betting  house  and  thereby  committed  an

offence punishable under section 15 of Assam Game and Betting Act,

1970 ?

DISCUSSION, DECISION AND REASONS THEREOF:

Both the points for determination are taken together for discussion for

the sake of convenience.
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6. PW1- Sri Bipul Kumar Gogoi deposed that on 14.05.2016, he was

posted as SI at Tinsukia PS and was busy in his duty. At that time, DSP

(HQ), Tinsukia along with WSI Sunita Deka and other police force went

to  Tinsukia  PS and asked him to  accompany them to  the house  of

Kalpana  Das  at  Hijuguri  VIP  road.  They  searched  the  house  of  the

Kalpana Das as they received an information that gambling was going

on in her house. They apprehended 5 persons involved in gambling

from  her  house.  He  seized  Rs.14,890/-  of  denomination  of  10  X

14=Rs.140, 50 X 3=Rs.150, 100 X 11=Rs.1100, 500 X 27=Rs.13500

and 4 numbers of mobile handsets and 3 pairs of gambling cards. He

also examined some witnesses at the PO. Ext-1 is the seizure list, Ext-

1(1) is his signature thereon. He took the apprehended persons namely

Debakanta  Das,  Raju  Das,  Bishnu  Das,  Robin  Das  and  Mohan  Das.

After filing FIR at Tinsukia PS by him, O/C, Tinsukia P.S, Ajay Kumar Das

had  registered  a  case  as  Tinsukia  PS  Case  No.510/2016  U/S  14  of

Assam Game and betting Act. Ext-2 is the FIR. Ext-2(1) is his signature,

Ext-2(2) is the signature of O/C, Tinsukia P.S, Ajay Kumar Das, which he

knows. He drew the sketch map of the PO at Hijuguri VIP road. Ext-3 is

the sketch map, Ext-3(1) is his signature thereon. He also recorded the

statement of the witnesses at the PO.

7. During his cross-examination, he deposed that he received the

information from DSP (HQ), Tinsukia whose name he does not know. He

again stated that he went to the house of Kalpana Das on 14.05.2016

at 4:10 PM. He did not take any independent witness to the PO till he

searched  the  house  of  Kalpana  Das.  He  also  stated  that  none  had

conducted their body search before they entered the house of Kalpana

Das.  They  also  did  not  furnish  the  copy  of  the  seizure  list  to  the

accused.  He  stated  that  at  the  time  of  seizure,  accused  were  not

present at the PO.  He does not know the make of the seized cards. He

also stated that he has not seen the seized article in the court.  

8. The P.W.1 again stated that he did not recover the seized articles

from  the  hand  of  the  accused  as  they  had  fled  away  when  they

reached the PO. He stated that  he did  not  record the statement of
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Kalpana Das. The witness stated that he recorded the statement of the

witnesses,  prepared  the  sketch  map  and  seized  the  articles  in  this

case. However, as stated by him, he was not endorsed through any

document to do so. He informed the then O/C Ajay Kumar Das that he

had seized the articles. But before seizure, he had not informed the

O/C.  

9. The witness again stated that he had investigated only 2 cases

under Assam Game and Betting Act during his service period. He did

not mention in the seizure list that there were 52 numbers of cards in a

pair. The P.W.1 affirmed that such cards are available in the market. He

again stated that it is not mentioned in the FIR as to who was betting

whom among the accused. He also did not find any other articles at the

PO except those which were seized by him. He did not mention in the

FIR  as  who  were  the  owners  of  the  seized  mobile  phones  and  the

money.

10. PW2-  Sri  Khagen Gogoi  deposed that  the  incident  took  place

about 2 years ago.  One day, police came to the house of Kalpana Das

and he was present there at that time. So, police took his signature on

a paper. Ext.1 is the said paper and Ext.1(2) is his signature. He does

not know what happened there.

 

11. PW3 Sri Bablu Das deposed that he is the son of accused Rabin

Das. However, he knows nothing about the incident.  

12. Before  analyzing  the  above  evidence  on  record,  it  would  be

pellucid at this stage to look into the provisions of law under which the

accused are charged. 

13. Section 14 of the Assam Game and Betting Act, 1970 says:

Punishment  for  betting,  Inviting  or  accepting  betting  or  possessing

instrument or records of betting- 

Anybody who bets or invites betting or possesses any instrument of

betting  or  records  of  betting  or  accepts  betting  as  defined  by  the

provisions of this Act shall be punished with rigorous imprisonment for
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not less than six months but not exceeding three years and a fine of

rupees one thousand but not exceeding rupees two thousand.    

14. Again, Section 15 of the Assam Game and Betting Act, 1970 lays

down:

Penalty for owning or beeping or having charge of a betting house-

Whoever  opens  or  keeps  betting  house  or  uses  any  house,  room;

office,  enclosure,  space,  vehicle,  vessel,  tent,  or  place as  a betting

house or whoever being a owner, occupier or having the use of any

house,  room,  office,  space,  vehicle,  vessel,  tent,  enclosure,  place

permits  or  connives  at  any  person  using  such  house,  room,  office,

space, vehicle, vessel, tent, enclosure or place as a belting house or

whoever has the care or management of or in any manner assists in

conducting the business of  any house,  room, office,  space,  vehicle,

vessel, tent, enclosure or place opens, keeps or uses the same for the

purpose of betting or whoever advances or furnishes money for the

purpose of betting shall  be punished with rigorous imprisonment for

not less than six months but not exceeding three years and a fine for

rupees one thousand but not exceeding rupees two thousand.

15. Further the definition of “betting house”, “instruments of betting”

and “records of betting” is provided in Section 2 of the Assam Game

and Betting Act, 1970 in the following words-

"Betting  house"  means  any  house,  room,  office,  enclosure,  space,

vehicle, vessel, tent or place which is used for the purpose of betting

or for receiving any information of anything including the result of any

game or sport or wherein instruments of betting, or records of betting

are kept or found or whereto visitors are invited for purpose of betting

by any advertisement, board or signboard or any visible sign or by any

words verbal or in writing.

"instruments  of  betting"  includes  any  board,  table,  tickets,  tokens,

coupons,  book,  khatas,  slips and all  other things which are  used in

bettings or to facilitate betting on a game or sport.

Dictated and corrected by me
Debasish Kashyap, Addl. Chief Judicial Magistrate, Tinsukia



7
G.R. Case No. 908 of 2016

"records of betting" includes any table, board cloth, writing materials,

accounts  and  account-books,  slips,  paper,  books,  khatas,  receipts,

coupons and all other things which contain or may indicate to have any

relation to record of betting.

16. In order to fix criminal liability for the offence under Section 14

of the above Act, prosecution has to establish the following ingredients-

The accused

(i)  was betting, or 

(ii) was inviting betting or 

(iii) was possessing any instrument of betting or records of betting or 

(iv) was accepting betting.

17. Again,  in  order  to  penalize  a person under Section 15 of  the

above Act, the following ingredients are to be satisfied-

The accused 

(i) opened or kept betting house or 

(ii)  used  any  house,  room;  office,  enclosure,  space,  vehicle,  vessel,

tent, or place as a betting house or 

(iii)  permitted  or  connived  at  any  person  using  such  house,  room,

office, space, vehicle, vessel, tent, enclosure or place under his control

as a belting house, or

(iv)  assisted in  conducting the business  of  any house,  room,  office,

space,  vehicle,  vessel,  tent,  enclosure  or  place  under  his  care  and

management and opened, kept or used the same for the purpose of

betting, or

(v) advanced or furnished money for the purpose of betting. 

18. In this case, it is argued by the prosecution that on the basis of

specific information, raid was conducted in the house of one Kalpana

Das at Hijuguri by the informant along with DSP (HQ), Tinsukia and the

accused were found betting in that house. Moreover, cash amount and

gambling cards were also recovered and seized from that house from

the  possession  of  the  accused  persons.  Hence,  presumption  under

Section 8, 16, 18 and 19 along with Section 11 of the above Act shall

play to fix criminal liability on the accused persons. 
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19. On the other hand, learned counsel of the accused persons have

argued that  none of  the accused were actually  found in  any act  of

betting. Fact of seizure could also not be proved by the prosecution. It

is also argued that prosecution evidence is not at all trustworthy to fix

any liability on the accused persons.  

20. So, let us now look at these presumptive provisions under the

Assam Game and Betting Act, 1970.

21. Section 8 - Presumption as to use of any home, room, etc., as a

betting house and of a person found therein-

When any instruments of betting or any records of betting are found in

any house, enclosure, room, office, space, vehicle, vessel, tent or place

entered or searched under the provision of the last preceding section

or on or about the persons of any of those who are found therein, it

shall  be presumed, until  the contrary is  made to appear,  that such

house enclosure, office, room, space, vehicle, vessel tent or place is

used as betting house and that the persons found therein were present

for the purpose of betting although no betting was actually seen by the

Magistrate or by the Police Officer or any of its Assistants.  

22. Section 11 - Proof of actual betting unnecessary-

It shall not be necessary in order to convict any person for keeping a

betting  house  or  for  being  concerned  in  the  management  of  any

betting house to prove that any person found was actually betting.

23. Section 16 - Presumption as to betting-

Anybody who is found in a betting house by a Magistrate.; or a Police

Officer entering into a betting house under the provision of section 7 of

this Act shall be presumed, unless the contrary is proved, that he had

been  there  for  the  purpose  of  betting  and  shall  be  punished  with

rigorous imprisonment for not less than six months but not exceeding

three  years  and  a  fine  of  rupees  one  thousand  but  not  exceeding

rupees two thousand.
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24. Section 18 - Presumption and evidence in respect of instrument

of betting and taking part in betting-

Any ticket, token, receipt, coupon or counterfoil and such other things

found and seized on  or  about  a  person apprehended or  taken into

custody under any provision of this Act or found and seized in and from

the possession of a person shall be evidence in the trial of such person

for an offence under this Act and unless the contrary is proved, shall be

presumed to be an instrument of betting on a game or sport and shall

also be presumed that the person concerned had taken part in betting.

25. Section 19 - Presumption and evidence in respect of records of

betting-

Any cloth, writing materials, books, khatas, registers, ledgers, accounts

and account books which may indicate to have any relation to betting,

if found on or about the person who has been apprehended or taken

into custody under any provision of this Act or found and seized in and

from the possession of any person shall be evidence at the trial of such

person  for  an  offence  under  this  Act  and  shall  be  presumed to  be

records of betting unless the contrary is proved by the accused person.

26. We will now appreciate the evidence on record to see whether

prosecution has been able to successfully establish the ingredients of

Section 14 and 15 of the Assam Game and Betting Act, 1970 coupled

with the presumptive principles under the law. 

27. The informant (P.W.1) has mentioned in the FIR (Ext.2) that DSP

(HQ),  Tinsukia  received  specific  information  that  act  of  betting  was

taking  place  in  a  house  in  Hijuguri  area  and  that  information  was

entered  in  the  GD register  as  Tinsukia  P.S.  GD Entry  No.597  dated

14.05.2016. On the other hand, the informant (P.W.1) has deposed that

on  14.05.2016,  Dy.  S.P.(H.Q),  Tinsukia  and  W.S.P.,  Sunita  Deka  and

other police force went to Tinsukia P.S. and asked him to accompany

them to the house of  Kalpana Das at  Hijuguri  V.I.P.  road since they

received information that gambling was going on in her house. Thus,

the informant (P.W.1) has contradicted whatever he has mentioned in

the FIR. There is no mention in the FIR (Ext.2) that specific information

Dictated and corrected by me
Debasish Kashyap, Addl. Chief Judicial Magistrate, Tinsukia



10
G.R. Case No. 908 of 2016

was received regarding act of gambling taking place in the house of

Kalpana Das. The GD entry is also not exhibited by the prosecution. No

supporting material is also there as regards this fact deposed by the

P.W.1. Hence, there is considerable doubt as to the fact of receipt of

specific information regarding ongoing act of gambling in the house of

Kalpana Das.   

28. In  respect  of  the  fact  of  seizure  vide  Ext.2,  the  P.W.1  has

categorically admitted that no seizure was made from the possession

of the accused persons. The seized articles are also not produced in

Court and not exhibited. The other seizure witness (P.W.2) is not at all

aware about any seizure. Hence, prosecution has absolutely failed to

establish the fact of alleged seizure. 

29. It has also come out from the evidence that none of the accused

persons were found in the house where the alleged act of gambling

took place. None of them were also found either participating, inviting

or accepting betting or possessing any instrument of betting or records

of betting. The only thing allegedly recovered from the P.O. are playing

cards and cash amount which are admittedly available in open market.

When no one  was  found in  use  of  the  playing  cards,  same cannot

specifically  be  related  to  any  act  of  gambling.  Moreover,  even  the

recovery of these articles could not be established by the prosecution.

In order to apply the presumptive principles, prosecution is required to

at least discharge the burden of proof of availability of  the accused

persons  at  the  P.O.  and  recovery  of  instruments  of  betting  therein.

Having  clearly  failed  to  discharge  that  burden,  the  presumptive

principles  as  above  mentioned  would  not  be  of  any  help  to  the

prosecution. Situated thus, none of the accused persons of this case

can be said to be betting, inviting or accepting betting or possessing

instrument or records of betting within the meaning of Section 14 of

the Assam Game and Betting Act, 1970. Hence, the prosecution has

absolutely failed to establish this alleged offence against the accused

persons. 

30. In respect of the alleged offence under Section 15 of the Assam
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Game and Betting Act, 1970, it is clear that no trace of any betting

activity was found in the P.O.  Seizure of  any article in  the P.O.  and

presence  of  anyone  therein  also  could  not  be  established  by  the

prosecution. Hence, none of the ingredients of section 15 of the above

Act could be satisfied by the prosecution. Consequently,  there is no

hesitation in holding that prosecution has also failed to establish the

offence under Section 15 of the Assam Game and Betting Act, 1970

against the accused Robin Das.

  

ORDER

31. In result, prosecution has failed to prove its case under Section

14/15 of Assam Game and Betting Act against the accused persons.

Accordingly, the accused persons  Sri Deba Kanta Das, Sri Robin Das,

Sri Bishnu Das, Sri Robin Das and Sri Mohan Das are found not guilty

and acquitted of  the charge under Section 14  of  Assam Game and

Betting Act, 1970 and the accused Robin Das is      found not guilty and

acquitted of the charge under Section 14 of Assam Game and Betting

Act, 1970 and they are set at liberty forthwith.

 

32. The bail bond executed by the accused and surety are extended

for next six months as per the Provisions of section 437(A) Cr.P.C. 

33. Seized articles be destroyed and the seized money is forfeited to

the State as per law.

Case is disposed of on contest.

Judgment is pronounced in open court, in presence of both sides, and

given under my hand and seal of this court on this 16 th  day of March,

2020. 

   (Debasish Kashyap)

              Addl. Chief Judicial Magistrate,
                      Tinsukia
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APPENDIX

EXHIBIT OF THE PROSECUTION

Ext.1…………..Seizure list

Ext.1(1)………Signature of the P.W.1

Ext.1(2)………Signature of the P.W.2

Ext.2…………..The FIR

Ext.2(1)……….Signature of the P.W.1

Ext.3……….    Sketch map.

Ext.3(1)……….Signature of the P.W.1

EXHIBIT OF THE DEFENCE

NONE

MATERIAL EXHIBIT OF THE PROSECUTION

NONE

MATERIAL EXHIBIT OF THE DEFENCE

NONE 

PROSECUTION WITNESS

P.W. 1:  Sri Bipul Kumar Gogoi

P.W. 2: Sri Khagen Gogoi

P.W. 3: Sri Bablu Das

DEFENCE WITNESS

NONE

        

      (Debasish Kashyap)

                   Addl. Chief Judicial Magistrate,
                           Tinsukia

Dictated and corrected by me
Debasish Kashyap, Addl. Chief Judicial Magistrate, Tinsukia


