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 IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE 

(SADAR) TINSUKIA

Present: JYOTIRMAY SHARMA, AJS

     SDJM(S), Tinsukia

GR CASE NO. 2221/2013

U/S 457/380 IPC

State of Assam

Vs

 1.Sri Manoj Ram

 2.Sri Prem Bhakta

 3.Md. Anish

…….... ACCUSED

Advocate for prosecution: Learned Assistant PP Banti Hazarika

Advocate for defence: Learned Advocate  Naresh Prasad,
Munna Kr. Singh and Deepak Ojha

Offence explained on: 05-02-2020

Date of Evidence: 13-03-2020, 16-03-2020

Date of Argument: 16-03-2020

Date of Judgment: 17-03-2020

JUDGMENT

1.      The prosecution case succinctly is  that informant lodged an

ejahar on 28.12.2013 stating that he was out of town on 25.12.2013 for

attending a marriage ceremony of his relative in Namrup. But when he

arrived his house on 26th December 2013 he noticed that his two gas
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cylinders, jwellery worh Rupees twenty thousand, two suit cases with

clothes and cash Rupees five thousand, two hundred  had been stolen

from  his  house.  He  doubts  four  persons  namely  Md.  Anish,  Gama

Konhar,  Prem and Manoj  Ram.  In  this  regard  he  would  also  like  to

mention that  Basant  Sah,  one of  their  aid told  him that  if  he gave

Rupees ten thousand then he would help him in recovering his stolen

property. Thus, the above facts and circumstances led to the filing of

the instant complaint and set the prosecution case in motion.

2. Based on the ejahar, Doomdooma P.S. Case No.495/2013 u/s 380

IPC  was  registered.  After  completion  of  investigation,  Investigating

Officer submitted charge-sheet against accused persons namely Md.

Anish,  Gama Konhar,  Monoj  Ram, Prem Bhakta and Basant  Sah u/s

457/380 of IPC  for their  prosecution under the aforesaid section of

law.

3.  Vide  order  dated  29.09.2018  and  30.09.2018  respectively  case

against accused Basant Sah and accused  Gama Konhar has been filed.

4.     Relevant copies of documents were furnished to above mentioned

accused persons as per provision of law. Offence u/s 380/457/34 of IPC

was framed, read over and explained to the accused persons  namely

Manoj Ram,  Prem Bhakta and Md. Anish to which they pleaded not

guilty and claimed to be tried.

5.     In this instant case, 3 (three) prosecution witnesses (hereinafter

referred  to  as  PWs)  were  summoned,  examined-in-chief  and  cross

examined except for PW2.

6.     Statement of defence u/s 313 CrPC has been dispensed with in

absence  of  any  incriminating  material. Defence  did  not  tender  any

evidence in its support and denied the allegations brought against it. I

have also perused the entire case record.

PONTS FOR DETERMINATION:

1. The points of determinations are as follows:-
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(i) Whether the accused persons in furtherance of thier common

intention on 25th day of December at night, 2013 at Sankardev

Nagar, Doomdooma committed theft in the house of informant

Rajesh  Kumar  Thakur  and  thereby  committed  an  offence  u/s

380/34 of IPC?

(ii) Whether the accused persons in furtherance of thier common

intention  on  the  same  time  and  place  committed  house  

tresspass for  stealing and thereby committed an offence u/s  

457/34 of IPC?

REASONS, DISCUSSIONS & DECISIONS THEREOF:

PW1/Informant Rajesh Kumar Thakur  has deposed in his evidence

that   he  know  the  accused  persons.  The  incident  happened  on

25.12.2013  at  night  about  2AM.  On  that  day  he  went  to  attend  a

marriage ceremony and  then Sonu Thakur called him and told him that

his house was open and he then came back in the morning and found

that  some  of  the  articles  like  gas  cylinder,  suit  case  and  about

Rs.5,000/- cash was missing from his house. Then one Basant Shah had

threatened him and told him that they have stolen the articles and

then he had threatened his family also and then he has lodged the

case in the police station. The other accused persons also went along

with Basant Shah. Ext.1 is the ejahar, Ext 1 (1)  is his signature.

In his cross examination, PW1 has deposed that he has not

written in his ejahar that Basant Shah and other accused persons came

to his house and had threatened and told him that they had stolen the

articles. He also did not state the same in front of  police. At about

11AM  on  25.12.2013  he  went  to  Namrup.  All  his  neighbours  were

present at their house.

Thus, it is found  from the deposition of the most important PW

that the most important information about the name of the accused is

not disclosed by him in FIR. He even did not disclose it to police. Thus,
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there has to be corroboration of his evidence. Hence, let us examine

other materials on record.

PW2- Sunu Thakur  has deposed in his evidence that he knows the

informant and  the accused persons. The incident happened  about six

years back. The informant went to  attend a marriage ceremony and on

that day some articles from his house were stolen. He does not know

who had stolen those articles.

Cross examination of PW2 has been declined by defence.

Evidence of this PW also only confirms the incident but does  not

implicate the accused person.

PW3- Smti Sunita Devi  has deposed in her evidence that she knows

the  informant,  he  is  her  husband.  And  she  also  know  the  accused

persons. The incident happened  about six years back. They went to

attend a marriage ceremony at her uncle's home and on that day some

articles from their house were stolen. They got the information over

telephone.  She does not know who had stolen those articles. After 4-5

days the accused persons came to their house and had threatened and

told them that they had only done the theft at their house and told

them to do whatever they can do.  After that her husband lodged the

case.

In rest of her examination, PW3 has denied the suggestions

put by the defence. 

From evidence of this PW, also it is clear that she does not know

the  accused  persons.  Rather,  she  is  talking  about  confession  of

accused person which is not appreciable.

7.   Considering the evidence on record, it is found that there is total

contradictions in the evidence of the main Pws. Hence, we can assume

that  the  main  PWs could  not  prove  their  case  against  the  accused

persons.
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8.  It has been held in Rang Bahadur Singh Vs. State of UP, AIR

2000 SC 1209  that the time-tested rule is that acquittal of a guilty

should be preferred to conviction of  an innocent person.  Unless the

prosecution  establishes  the  guilt  of  the  accused  persons  beyond

reasonable doubt, a conviction cannot be passed on the accused.

9.  Thus, in sum, it is found that the allegations brought u/s 457/380/34

of  IPC  against  the  accused  persons   could  not  be  established  by

prosecution. I  have found nothing incriminating against the accused

persons in this instant case which warrants their conviction.

10.  In light of the discussions made above, the inevitable conclusion,

therefore  is  that  prosecution  has  failed  to  bring  home the  charges

levelled  against  the  accused persons  beyond reasonable  doubt  and

accordingly, accused persons are entitled to acquittal.

11.  In the result, accused persons Manoj Ram,  Prem Bhakta and Md.

Anish acquitted from charges u/s 457/380/34 IPC levelled against them

and they are set at liberty forthwith.

12.  Bail  bonds furnished on their behalf shall  remain in force for a

period of six months.

12.  Given under my hand and seal of this Court on this 17 th  day of

March, 2020.

13.   Case is disposed of on contest.

 

                                                (Jyotirmay Sharma)
   Sub-Divisional JudicialMagistrate (S),

Tinsukia
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APPENDIX

1.     PROSECUTION EXHIBIT:
   Ext.1 – Ejahar

   Ext-1(1) – Signature of PW1

2.     DEFENCE EXHIBITS: 
     None

3.     PROSECUTION WITNESS:

PW1- Rajesh Kumar Thakur (Informant)
PW2- Sunu Thakur
PW3- Smti. Sunita Devi
    

4.     DEFENCE WITNESS:
   None 
                                                                                  

(Jyotirmay Sharma)
Sub-Divisional Judicial Magistrate (S),

Tinsukia, Assam
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