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IN THE COURT OF THE SESSIONS JUDGE : : TINSUKIA 

 

District: Tinsukia 

 

Present: Sri C. Das, 
  Sessions Judge, 
  Tinsukia 
 

(Criminal Revision is filed against the order dated 4.1.2020 
passed in D.V. Case No.13DV/2016 u/s.12 P.W.D.V. Act  by 

learned Additional Chief Judicial Magistrate, Tinsukia)  
 

  Criminal Revision No.05 (1) of 2020 

 

Sri Krishnendu Jaiswal, 

S/o Sri Krishna Prasad Jaiswal, 

R/o Katchujan Parbotia, 

P.O., P.S. & Dist: Tinsukia (Assam) ………………………..…Petitioner 

- Versus – 

1. State of Assam 

2. Smti Rajani Jaiswal, 

 W/o Sri Krishnendu Jaiswal, 

 R/o Tingkhang, 

 P.O. & P.S. Tingkhang 

District: Dibrugarh (Assam) ……..………………....Respondents 

 
Appearance: 
 
 Sri N. Prasad, Advocate…………………....For the Petitioner 

 Sri A.K. Choubey, Public Prosecutor…...For the Respondent No.1 

 Sri B. Mishra, Advocate.…………………....For the Respondent No.2 

    

 Date of Argument:   08.06.2020 

 Date of Judgment:   20.06.2020 
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J     U     D     G     M     E     N     T 

 

1. This criminal revision petition filed u/s.397/399 of Code of 

Criminal Procedure ( shortly; CrPC), is directed against the order dated 

4.1.2020, passed by learned Addl. Chief Judicial Magistrate, Tinsukia in 

Misc. Case No.13DV/2016, whereby the learned court below issued 

distress warrant against the petitioner of the present revision petition. 

 

2. The brief fact of the case, is that on 5.12.2019, the respondent 

No.2 filed a petition No.4690/19 before the trial court, praying for issuing 

of distress warrant for recovery of arrear amount of interim maintenance 

allowance and accordingly, after hearing, vide order dated 4.1.20, 

learned trial court was pleased to issue distress warrant against the 

revision petitioner.  

 

3. Being aggrieved by and dissatisfied with the aforesaid impugned 

order, the revision petitioner preferred the instant revision petition on the 

following grounds: 

(i)  That the order dated 4.1.2020 passed by the  court below 

is not maintainable in law as well as, in fact and the trial court 

has passed the order mechanically and no satisfactory reason has 

been shown in the impugned order and as such, it is liable to be 

set aside. 

(ii) That the order dated 4.1.2020 passed by the trial court is 

incorrect and bad in law and as such, same is liable to be set 

aside. 

(iii) That the learned lower court has passed the order dated 

4.1.2020 without determining genuineness of the statements 

made in the petition No.4690 of 2019, filed by the petitioner 

therein/ respondent No.2. 

(iv) That the learned trial court ought to have perused the 

order dated 26.9.2019 to 05.12.2019, wherein the petitioner has 
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paid Rs.35,000/- for the period after 20.09.2018 to 05.12.2019 

and as such, the order dated 4.1.2020 is liable to be set aside. 

 
4. I have heard the submissions, advanced by learned counsels of 

both sides and perused the written argument submitted by learned 

counsel for the revision petitioner.  I have also perused the impugned 

order dated 4.1.2020 passed by learned trial court along with the case 

record. 

 

POINT FOR DETERMINATION 

5. The point for determination in this revision is, as to whether the 

impugned order dated 4.1.2020, passed by learned trial court is illegal 

and impropriety in the eye of law? 

 

DECISION AND REASONS THEREOF 

6. At the outset, learned counsel for the revision petitioner 

submitted that the instant revision case is maintainable as Hon'ble 

Supreme Court in Shankarlal Agarwal vs. Shankarlal Poddar, AIR 

1965 507 held that an appeal will not lie against purely procedural 

order, which do not affect the right and liabilities of the parties. In view 

of the aforesaid decision, although Section 29 of Protection of Women 

against Domestic Violence Act (in short; the PWDV Act) provides for 

appeal but in the facts and circumstances of the instant case, the 

revision has been filed to see the correctness, legality and propriety of 

order passed by lower court. He also, placed reliance on the decision of 

Abhijit Bhikaseth Auti vs. State of Maharashtra, Criminal Writ 

Petition No.2218/2007 decided on 16.9.2008.  

 

7. Further, learned counsel for the revision petitioner submitted that 

in the instant case in petition No.4690 dated 5.12.2019, the respondent 

No.2 has not given any statement in respect of exact arrear of interim 

maintenance amount, which is fallen due for issue of distress warrant 
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and the order of the learned lower court is also, silent in this respect and 

as such, the procedure which is to be exhausted u/s 125(3) CrPC is not 

complied with. It is submitted that learned lower court failed to take into 

consideration that in between 5.12.2018 to 5.12.2019, the petitioner has 

paid interim maintenance to the respondent No.2, which is received by 

her. Hence, the impugned order dated 4.1.2020 may be set aside.  

 

8. Learned counsel for respondent No.2 vehemently submitted that 

this revision petition is not maintainable in the eye of law and as such, 

the same is liable to be dismissed without opting to offer any relief to the 

revision petitioner. He submitted that in the statute namely ; Protection 

of Women from Domestic Violence Act itself; there is no such provision 

whereby an aggrieved party can approach to higher court under 

revisional jurisdiction for interference of impugned order but the party 

can approach a higher forum by way of appeal as provided u/s 29 of the 

said Act. He submitted that when the statute is provided with appropriate 

remedy by way of appeal, the petitioner cannot come under other option 

to redress any grievances. Therefore, he urged to dismiss the revision 

case. Learned Public Prosecutor on the other hand, raised no any issue in 

his submission.  

 

9. A cursory view of impugned order shows that learned trial court 

observed that the revision petitioner herein has paid interim maintenance 

allowance very irregularly since October 2017 and till 4.1.2020, only 

Rs.1,65,000/- + Rs.15,000/- was paid. From 20.9.18 till date, no 

maintenance amount has been paid by the respondent no.2 except 

Rs.5,000/- only. Today the respondent paid Rs.15,000/- only. Thus, it will 

be Rs.20,000/- paid for the period after 20.9.2018.  Accordingly, learned 

trial court issued distress-warrant against the revision petitioner albeit to 

recover the arrear amount for the above period. As pointed out, it is 

correct to say that the impugned order does not disclose the amount of 
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distress-warrant for recovery of arrear from the revision petitioner. The 

decision of Shankarlal case (supra) is not relevant since the decision 

was passed in relation to Companies Act and again PWDV Act was 

enacted in 2005. Further, on perusal it appears that the decision of 

Abhijit case (supra) was passed under writ jurisdiction of High Court. 

However, it was observed that an  appeal will also lie against orders 

passed under section 1 and sub-section 2 of section 23 of the said Act 

which are passed by learned Magistrate. In fact, the impugned order 

does not show the amount for recovery by distress-warrant. But before 

going into the merit of the impugned order so passed by learned trial 

court, it would be proper to answer the submission made by learned 

counsel for the respondent No.2 as to the power of this court to interfere 

into under the power of revisional jurisdiction of this court. Because once 

the answer comes in affirmative, it would be appropriate to go into the 

merit of the impugned order. Otherwise, it may be only a futile exercise. 

 

10. So far as the provisions under Section 29 of the above Act, it 

describes that there shall lie an appeal to the court of Sessions within 

thirty days from the date on which the order made by the Magistrate is 

served on the aggrieved person or the respondent, as the case may be, 

whichever is later. Thus, plain reading of above provisions shows that 

only appeal to court of sessions from an order of a magistrate. In Ajay 

Kant Sarma & Ors. vs. Smti. Alka Sarma, 2008 CriLJ 264, it was 

held by Hon'ble Madhya Pradesh High Court that any order passed by the 

learned Magistrate under the Act is appealable as provided by Section 29 

of the Act. The decision of Abhijit case (supra) is also, endorsed it. 

Hence, it is clear that only appeal should be preferred before a court of 

sessions against any order passed by the Magistrate under the PWDV 

Act. The above Act is a special Act for the purpose of protection of 

women in distress, and as such, the general provisions of law under 

Coder of Criminal Procedure cannot be prevailed over it as per section 5 
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of the said Code. In view of above, the revision petitioner ought to have 

preferred an appeal u/s 29 of the Act instead of this revision. As such, no 

relief/ or to examine the merit of the impugned order can be considered 

by this court in exercise of power under revisional jurisdiction.  

 

11. Accordingly, this revision petition does not have merit and 

accordingly, it is dismissed. Send back the case record immediately to 

learned trial court. The parties to take steps before the learned trial court 

within 15 days from today.  

 

12.    Given under the hand & seal of this Court on this the 20th day of 

June, 2020. 

 

Dictated & corrected by me. 

 

             (C. Das) 
       Sessions Judge                     Sessions Judge   
  Tinsukia          Tinsukia  
 
 
Transcribed by: 
 
M. E. Rao,  
Stenographer-I          

 

 


