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JUDGMENT 

1. The Passport (Entry into India) Rules of 1950 were enacted in exercise of the powers 

conferred by section 3 of the Passport (Entry into India) Act, 1920 and in super 

section of the Indian Passport rules, 1921. The object of the legislation “is to take 

power to require Passports of persons entering British India.” Thus, the Act and the 

rules framed thereunder are designed to prevent persons from entering into India 



without a Passport. As Oppenheim says, “the reception of aliens is a matter of 

discretion, and every State is by reason of its territorial supremacy competent to 

exclude aliens from the whole, or any part, of its territory.” as was cited in the 1st 

volume of the 8th edition of International Law by Oppenheim published in 1955. A 

passport is, therefore, much more than “a document of identity and nationality” of 

the bearer, as it is on the strength of this document that a state admits an alien. 

2. Rule 6 (a) of the Passport rules of 1950 penalises any person who contravenes or 

abets the contravention of the provisions of rule 3 with imprisonment for a term 

which may extend to 5 years, or with fine which may extend to ₹ 50,000, or with 

both. The rule that this provision protects states that, “no person proceeding from 

anyplace outside India shall enter, or attempt to enter, India by water, land or air – 

a. unless he is in possession of a valid passport confirming to the conditions 

prescribed in rule 5, and 

b. except through such port or other place as may be specified in this behalf by the 

Central Government, and ports or other places specified under clause (a) 

subparagraph (1) of paragraph 3 of the Foreigners Order, 1948, shall be deemed 

to have been so specified. 

Thus, the law prohibits an alien to even attempt entering the boundaries of our 

country either by land, water or air without a valid passport which satisfies the 

conditions prescribed in rule 5 and only through prescribed ports or other places 

specified by the Central Government.  

3. The instant case unfolds from a NON-FIR case registered under Bordumsa Police 

Station wherein it was stated that on 13.3. 2019, the accused, Masud Samrat, was 

found loitering at Litong Dighali Pathar by the VDP Party and was handed over to the 

police station. Upon being questioned, it was found that he was a resident of 



Bangladesh and had entered into India illegally without any proper documents. 

Hence, this case.  

4. On receipt of such information, the police registered a case as Bordumsa P.S Case 

No. 01/2019 u/Rule 6 (a), Passport (Entry into India) Rules, 1950. After completion of 

investigation, the police submitted a charge-sheet for the offense u/Rule 6 (a), 

Passport (Entry into India) Rules, 1950 against the accused persons named, Masud 

Samrat.  

5. The accused person was called upon to enter trial and upon their appearance, copies 

of relevant documents u/s 173 Cr.P.C were furnished to them in compliance with 

Section 207, Cr.P.C.  

6. Considering the relevant documents and hearing both parties, charge /Rule 6 (a), 

Passport (Entry into India) Rules, 1950 was framed against the accused and the 

same were read over and explained to him, to which he pleaded not guilty and 

claimed to be tried. 

7. The prosecution has examined 3 (three) witnesses and exhibited 2 (two) documents. 

8. The accused, has been examined u/s 313 Cr.P.C. and all the incriminating materials 

found are put to him. His plea is of total denial. Defence adduced no evidence.  

9. Point for Determination: (i) Whether the accused person, Masud Samrat, has 

contravened the provisions of rule 3 by illegally entering India without valid passport 

and other documents and thereby committed an offence under rule 6 (a) of the 

Passport (Entry into India) Rules, 1950?  

EVIDENCE OF THE PROSECUTION 

10. The prosecution forwards the informant of this case, Learnish Pegu, as their star 

witness. On the date of the alleged incident when the matter was notified to the 

police i.e on 13.3.2019, P.W 1 received information from the VDP secretary about a 

suspected Bangladeshi who was apprehended by the villagers. Upon his 

interrogation, he failed to show any valid documents to prove his nationality. In his 

deposition, he details that he had made GD Entry no. 2027 dated 13.3.2019 and 



recorded the statement of the accused person. He went on to state that when they 

checked address provided by the accused in Google it was discovered to be situated 

in Bangladesh. He identifies the accused as the one he had arrested in connection 

with the instant case and also states that he had taken his fingerprints. Apart from the 

statement of the accused, he had also recorded the statements of 2 other witnesses, 

following which he forwarded the accused as a Non-F.I.R Case no. 01 of 2019 under 

section 6 (A) of the Passport (Entry into India) rules, 1950 along with a photograph of 

the accused person. In support of the statement made by P.W 1, the prosecution 

exhibited 4 documents. Exhibit 1 is the extract copy of GD Entry no. 2027 dated 

13.3.2019. Exhibit 2 is the statement of the accused wherein Exhibit 2 (1) was a 

signature. Exhibit 3 is the fingerprints taken from the accused by P.W 1 and Exhibit 4 

is a non-F.I.R wherein Exhibit 4 (1) was a signature. In his cross-examination, P.W 1 

stated that 3 or 4 policemen accompanied him to the place of occurrence where he 

met were met 3 or 4 persons at the place of occurrence. He admitted that he had not 

seized any documents regarding the nationality or identity from the accused persons 

even though a person without any valid document is not regarded as a foreigner the 

1st instance itself. He also clarifies that the accused person had been arrested on 

suspicion as per Exhibit 1. He also states that generally if a person is to be a 

foreigner, he is sent to the Foreigner’s Tribunal but the accused in the instant case 

was not sent there. He further admitted that there were no witnesses present at the 

time when the statement of the accused was recorded, neither was his signature or 

thumb impression taken in Exhibit 2. He also added that he had not made any prayer 

to record a confessional statement of the accused person. He denies having 

mentioned the address that he had seen in Google Maps in Exhibit 4 and also states 

that there were no with this is present at the time when the fingerprints of the 

accused were taken in Exhibit 3. He clarifies that the statement of the accused in 

Exhibit 2 was recorded by him and written in Assamese, even though the same was 

read over to the accused. He concedes that he had not in fact submitted the copy of 



any Google Maps about the address of the accused while submitting the offence 

report in this case. He did also state that he had not examined any independent 

witnesses even though the place where the accused person was apprehended had 

houses surrounding it. He has denied the suggestion that he had enquired about the 

matter from nearby persons and had not investigated the case properly and as such 

the accused person was not sent to the Foreigner’s Tribunal. He also denied the 

suggestion that there were more than 200 people who are present there at the place 

of occurrence as per the version stated by the other PWs. 

11. P.W 2, Susen Moran, stated in his evidence in chief, that he had only seen the 

accused at the police station. He narrates that about the month and half ago, the 

VDP president, one Dhruba Dutta Duwarah, had told him that a stranger had crashed 

a wedding and he was asked to inform the officer in charge of the bottoms police 

station about it. He adds that the police arrived upon receiving such information and 

arrested the accused person and took him to the police station. In his cross-

examination, P.W 2 stated that the accused was apprehended from a marriage 

where around 300-400 people were present even though he himself had not 

witnessed the arrest. Before the charge had been framed against the accused, P.W 2 

had clearly deposed that he was the one who had informed the police about the 

accused person. However, in his further cross examination after the charges had 

been framed, he states that he had not informed the police about the occurrence. He 

goes on to add that he was not aware of the address of the accused person nor did 

he know where he had come from when he was apprehended in the marriage party. 

He admits that he had never been to the place of occurrence and that he was called 

by the police for his statement as he was the Gaon Burah.  

12. P.W 3, Dhruba Dutta Duwarah, repeats that the accused person was found sitting in 

a marriage hall on the date of the incident and that he had informed about it to the 

Gaon Burah and the VDP president as he could not understand the language of the 

accused person. He states that the matter was immediately informed the police who 



arrived and took away the accused person as he was at the risk of being assaulted. 

P.W 3 did not know the name or address of the accused person when he was asked 

about the same in his cross-examination. He adds that they were around 700-800 

people at the marriage ceremony and that the accused was arrested under suspicion 

as he was an unknown person. In his cross-examination after the charges were 

framed, P.W 3 deposes that the matter was informed to the police as the accused 

person was not a member of the village and was a stranger. He had no idea to which 

the person belonged to. He also states that the police had not taken the statements 

of the people in whose house the marriage ceremony was taking place. 

JUDICIAL DETERMINATION OF THE FACTS IN ISSUE 

13. Now, that we have thoroughly gone through the statements of each of the witnesses 

the prosecution has forwarded in their favour, we need to consider the same in the 

context of the offense that has been alleged against the accused persons to see 

whether or not the ingredients of the offense exist in the present scenario.  

14. If we analyse the statements of both P.W 2 and 3, we see that one of them had 

simply informed the village elders upon coming across an individual whose language 

was unfamiliar and suspecting him to be an illegal immigrant and the other had never 

even seen the accused or had been to the place of occurrence and had simply 

informed the police about the information he had received about an unidentified 

individual. Neither of them had any idea about the place to which the individual 

belonged and P.W 2 by his own admission stated that they had suspected him to be 

a Bangladeshi national merely because they could not understand his language. No 

language is universal and merely guessing at the nationality of an individual does not 

prove his citizenship or the legality of his presence in our country. The most 

important witness that the prosecution has forwarded as the officer in charge who 

had made the GD entry dated 13.3.2019 upon receipt of information from P.W 2 

wherein it had been stated that he was informed over the phone by the VDP 



President that there was a suspected Bangladeshi immigrant was found loitering in 

their village with the prayer to take appropriate action regarding the same. Upon 

apprehending the accused, P.W 1 enquired as to his nationality and the accused 

failed to show any valid documents to prove the same. Moreover, according to P.W 1 

the address provided by the accused was discovered to be situated in Bangladesh as 

per Google Maps and that he had also taken the fingerprints of the accused which 

are exhibited as Exhibit 3. By his own admission, P.W 1 stated that he had not seized 

any documents regarding the nationality or identity of the accused person and that 

lack of such proof does not immediately declare him to be an immigrant. The normal 

procedure that is followed in such a situation is to forward the suspected individual to 

a Foreigner’s Tribunal so that hails nationality may be ascertained. However, the said 

procedure was not followed in the instant case and he was instead arrested and 

forwarded before the Court. If we look in Exhibit 2, which is the statement of the 

accused recorded under section 161 of Cr.P.C wherein the accused as stated that he 

belongs to a place called Jamdoi Gaon, Boidyapur, District Nagaon, State Rajshahi, 

Bangladesh and that he had entered India by boarding a train to Kolkata from a place 

called Siyajan. P.W 1 also stated that he had checked the address had Google Maps 

but no concrete documentary or other material evidence of the same. A copy of the 

said image of the Google Maps was also not submitted. At this juncture, it becomes 

pertinent to discuss the evidentiary value of section 161 of Cr.P.C. The Hon’ble Apex 

Court in the case of Appabal v. State of Gujarat AIR 1988 SC 696 had laid down that, 

“in the process of investigation, under section 161 of Cr.P.C, any police officer 

making an investigation is accredited and empowered to examine orally any person 

supposed to be acquainted with the facts and circumstances of the case and to 

record statements of witnesses. These statements are predominantly called as 

section 161 Cr.P.C statements. This task is to gather evidence against the accused. 

After filing charge-sheet, these statements will also be perused by the Court to take 

cognizance of an offence. Such a statement can only be utilised for contradicting the 



witness in the manner provided by section 145 of the Evidence Act.” The same view 

has been reiterated by the Supreme Court in a catena of judgments which stresses 

on the understanding that section 161 statements has no evidentiary value on itself 

and can only be used for contradiction or corroboration. Hence, the above exhibit 

cannot be taken into consideration as it was merely placed forwarded in exhibit and 

the statement made therein was never utilised to contradict the statement of P.W 1 

nor was it used for corroboration. The fingerprints forwarded as Exhibit 3 has no 

relevance whatsoever to the case at hand and hence is dismissed as immaterial. He 

also admitted clearly that he had not recorded the statements of any independent 

witnesses even though the place of occurrence being a wedding ceremony must 

have had quite a number of persons willing to state their version.  

15. If we look at the ingredients of the rule that is required to be followed, we see that the 

prosecution also did not pursue the matter of disclosing his identity any further than 

taking down his fingerprints and forwarding the accused before the Court. His identity 

was never ascertained nor was he given a chance to produce any possible evidence 

regarding his nationality as he was arrested and immediately placed under judicial 

custody. Speaking an unfamiliar language does not decide the nationality of an 

individual or makes him an illegal immigrant. With regard to whether or not he had 

entered the country illegally and through an undesignated place, the prosecution 

failed to forward any material or other evidence to prove the same and has remained 

silent as to the legality of the matter of his entry into this country. In the light of the 

above discussion, I have arrived at the opinion the evidence on record has left ample 

scope for reasonable doubt as to nationality and identity of the accused, Masud 

Samrat, and the manner in which he had arrived in this country if he is indeed an 

alien. Therefore, the prosecution has failed to prove the charge of breaching Rule 3 

of the Passport (Entry into India) Rules, 1950 that they had alleged against the 

accused and as such point number one is decided in negative and goes in favour 

of the defence. 



DECISION 

16. In view of the discussions made above and the conclusions reached, this court holds 

that the prosecution has failed to prove the charge that the accused person, Masud 

Samrat, has contravened the provisions of rule 3 by illegally entering India without 

valid passport and other documents and has thereby committed the offence under 

Rule 6 (a) of Passport (Entry into India) Rules, 1950. 

 

ORDER 

17. Considering the discussions made above and in light of the above decision, it is 

hereby held that the prosecution has failed to establish the charge under Rule 6 (a) 

of the Passport (Entry into India) Rules, 1950 against the accused, Masud Samrat.  

18. Hence, the accused person, Masud Samrat, is acquitted of all charges and set at 

liberty forthwith.  

19. Their bail bonds are extended for a period of 6 (six) months from today as per 

Section 437-A, CrPC. No seizure was made in the instant case. 

Pronounced in Open Court and given in my hand and under the seal of this court on this the 

10th day of June, 2020.  

 

Sukanya Gogoi, 

Judicial Magistrate First Class,  

Margherita  

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

APPENDIX 

PROSECUTION WITNESSES 

P.W.1 – Learnish Pegu 

P.W.2 – Susen Moran 

P.W.3 – Dhruba Dutta Duwarah 

DEFENCE WITNESSES 

None 



PROSECUTION EXHIBITS 

EXT. 1 – Extract copy of GD Entry no. 2027 dated 13.3.2019 

EXT. 2 – Statement of the accused u/S 161, Cr.P.C 

EXT. 3 – Fingerprints of the accused, Masud Samrat 

EXT. 4 – non-F.I.R 

DEFENCE EXHIBITS 

None 

 

  

 

 

 

 

 


