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JUDGMENT

1. “Trust” means the ability to have confidence, faith or hope in

someone or  something.  Trust  forms the  basis  of  every  relationship.

Trust is a two way street because for a relationship to be good and

healthy, both parties must trust each other. 

2. Trust  is  one  of  the  most  vital  aspects  for  a  healthy  family

relationship as well. In fact, more than blood relations, it is love, mutual

respect and trust on which family bonding survive. 

3. Without trust, relationship will be shaky and will eventually fail.

When there is failure on the part of one to act responsibly as per the

expectation of the other or there is violation of confidence and faith in

a relationship, it amounts to breach of trust. It then not only affects

emotional  relationship  but  sometimes  also  attracts  legal

consequences. 

4. In  the  instant  case,  a  sour  relationship  builds  up  between  a

father and his daughter and he accuses his daughter of breaching his

trust. The father, Sri Poresh Borah, S/o Lt. Ratneswar Borah of Tingrai

Bengali  gaon,  P.S.  Makum,  Dist.  Tinsukia,  Assam  lodged  an  FIR  at

Tinsukia Police Station on 21.08.2017 alleging that he was maintaining

savings  bank  account  at  SBI,  Tinsukia  branch  bearing  A/C

No.10988198344.  He  alleges  that  his  daughter  has  withdrawn

Rs.24000/-  on  23.12.2016  and  Rs.40,000/-  on  18.03.2017  from  his

account producing withdrawal slip bearing his forged signature.  

5. On the basis of the aforesaid FIR,  police registered a case as

Tinsukia  P.S  Case  No.985/17  under  section  406/420 of  Indian  Penal

Code, 1860 (IPC for short hereinafter). S.I., Pratap Gogoi was entrusted
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with the investigation of the case. The statement of the complainant

was recorded under Section 164 of  the Code of  Criminal  Procedure,

1973 (Cr.P.C. for short hereinafter). On completion of investigation, the

investigating officer found sufficient prima facie material against the

daughter of  the complainant,  Smt.  Purabi  Baruah for the offence of

criminal breach of trust which is punishable under Section 406 of IPC.

Prima facie material was also found against her for cheating the bank

officials of  State Bank of  India,  Tinsukia branch which is  punishable

under Section 420 of IPC. Hence, charge-sheet was submitted against

the accused under Section 406/420 of IPC.  

6. The accused was summoned for appearance. On her appearance

in  Court,  copies  of  relevant  documents  were  furnished  to  her.

Considering  the  relevant  documents  and  hearing  both  the  parties,

sufficient  ground  was  found  to  presume  that  the  accused  had

committed offence under Section 406/420 of IPC. Accordingly, charge

under Section 406/420 of IPC were framed against the accused by my

learned predecessor. The particulars of the above offences were read

over and explained to the accused to which she pleaded not guilty and

claimed to be tried. 

7.         During trial,  the prosecution examined four witnesses and

adduced three documentary evidences. At the close of the prosecution

evidence, the accused was examined under section 313 of the Cr.P.C.

and her answers were recorded on separate sheets. The plea of the

defence  is  of  total  denial.  Defence  side  declined  to  adduce  any

evidence and hence, defence evidence was closed. I have heard the

arguments of both the sides. 

8. After perusing the records, considering the materials produced,

hearing the arguments of the learned counsels for both the sides and

the accused, the following points are taken for determination in the

instant case. 
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POINTS FOR DETERMINATION:

1. Whether the accused was entrusted with signed withdrawal form

of the informant Sri Paresh Borah in the year 2014 due to ailment and

the accused converted the same to her own use on 23.12.2016 and

18.03.2017 and committed criminal breach of trust in respect of the

said  signed  withdrawal  form  and  thereby  committed  an  offence

punishable under section 406 of IPC?

2. Whether the accused cheated the official of SBI Tinsukia branch

by dishonestly inducing them to deliver the amount of Rs.24,000/- on

23.12.2016 and Rs.88,000/- on 18.03.2017 from the savings account of

Sri Paresh Borah and that the accused thereby committed an offence

punishable under section 420 of IPC?

DISCUSSION, DECISION AND REASONS THEREFORE:

9. Since both these points for determination are interlinked by the

same facts and events, they are taken together for discussion for the

sake of convenience.

10. We may initially consider the evidence on record as adduced by

the prosecution and then proceed to analyze the same in the bedrock

of law for the purpose of decision making.

Evidence on record:

11.  The informant/victim Sri Paresh Borah has deposed as P.W.1 that

he has a savings bank account at SBI Tinsukia branch. One day in the

year 2017, he tried to withdraw money from his account through ATM

card. But he could not withdraw the money as the limit of maximum

withdrawal per day had crossed for that day. He enquired the matter in

the  concerned  branch  and  came  to  know  that  his  daughter  Purabi

Baruah had withdrawn Rs.24,000/- on 23.12.2016  and Rs. 24,000/- on
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14.02.2017 and Rs. 40,000/- on 18.03.2017 from his account through

withdrawal from. The P.W.1 testified that he handed over some signed

withdrawal form to Purabi in the year 2009 or 2010 when he was sick.

Later, Purabi misused those forms and withdrawn money without his

knowledge and consent on the aforesaid dates. 

12. The P.W.1 further testified that after he had reported the matter

at the bank, Purabi again came to the bank to withdraw money. But,

this time, bank officials took her to the manager of the bank. Then she

agreed to return the money. But she did not return. Hence, he filed this

case. The P.W.1 proved the FIR as Ext-1 and his signature as Ext-1(1)

and 1(2). He also proved the seizure list as Ext-2 and his signature as

Ext-2(1).  He  identified  the  passbook  as  M.R  Ext-1.  The  P.W.1  also

deposed that  police had brought  him to the court  for  recording his

statement under Section 164 of Cr.P.C. which he proved as Ext-3 and

his signature as Ext-3(1).

13. During  cross-examination,  the  P.W.1  stated  that  his  daughter

Purabi Baruah (accused) got married with the ex-husband of his elder

daughter in the year 2009-10 and he was having no relation with her

since then. The P.W.1 even stated that he is not aware if the accused

has delivered a baby two days ago.  The P.W.1 stated that he was using

mobile phone since the year 2007 and he also got messages from the

bank in case of any deposit and withdrawal of money from his bank

account. He affirmed that in his statement recorded under Section 164

of Cr.P.C., he had stated to the court that while he was lying sick in the

year 2014, he had handed over 3 withdrawal form to the accused. But

she has used only one form for withdrawal of money. However, he had

not seen the accused withdrawing money from his account.  

14. The P.W.1 again  stated that  he had account  balance of  more

than Rs.3 lacs in his bank account in the year 2016-2017. The P.W.1

could not say who had typed the FIR (Ext.1). He also could not say who
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had written with pen on the FIR (Ext.1). He further could not say about

the contents of those writings.  The P.W.1 affirmed that he had written

in the FIR (Ext.1) that his signatures were forged on the withdrawal

forms.  But those were in fact his actual  signatures.   The P.W.1 also

affirmed that he had written in the FIR that one of the bank officials has

returned him Rs.24,000/-.  However,  he forgot  the date when it  was

returned and by whom. But it was in the year 2017.  

15. The P.W.1 could not remember the date and year when he came

to the court for recording his statement under Section 164 of Cr.P.C. He

also  forgot  the  date  when  he  came to  know about  the  incident  of

withdrawal of money from his account. The bank manager had shown

him the withdrawal forms used by the accused for withdrawal of money

and the said withdrawal forms were also shown to the investigating

officer of the case. He stated that before filing the FIR, he had gone to

the bank to enquire into the matter and the bank officials told him that

his daughter Purabi Baruah had withdrawn the amount.

16. PW2 Sri  Ujjal  Deb  is  an  official  witness  who  was  working  as

Customer Assistant in SBI, Tinsukia Main Branch at the time of incident.

He deposed that he came to know from the B.M. of his branch that

somebody had withdrawn Rs.40,000/-  from the bank account of the

informant through withdrawal form.  Then they enquired the account of

the informant and found that earlier also money was withdrawn from

the  said  account  through  withdrawal  form.  On  examination  of  the

footage of CCTV camera of their bank, he saw that when he was in the

counter, one lady had approached for quick payment of money through

withdrawal  form by showing the passbook  and had stated that  her

father was sick and therefore, she was in need of the money for the

treatment of her father. The P.W.2 again testified that the lady pointed

out towards the people who were sitting in the bench and stated that

one of them was her father. Thereafter, he verified the account and the

signature  and  as  the  amount  was  above  Rs.35,000/-,  he  sent  the
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withdrawal form to the Senior Officer for his approval.  After receiving

the approval, he made the payment to the said lady.

17. In cross-examination,  the P.W.2 stated that his statement was

recorded by police in the month of April, 2017 in bank.  He however,

did not remember whether he had stated to the I.O “he came to know

from the B.M of his branch that somebody had withdrawn Rs.40,000/-

from the bank account of the informant through withdrawal form.  Then

they have enquired the account of the informant and found that earlier

also money was withdrawn from the said account through withdrawal

form. They saw the footage of CCTV camera of their bank.”  

18. The P.W.2 stated that he had told the I.O whatever the later had

asked  him.  He  had  stated  to  the  I.O  that  one  lady  had  withdrawn

money from the account of the informant in the month of April  last

year.  He  could  not  say  whether  his  statement  was  recorded  on

13.11.2017. He was working in bank since last  10 years.  The P.W.2

stated that he was aware that only the account holder can withdraw

money through withdrawal form. As per RBI norms, any other person

can  withdraw  money  through  withdrawal  form  only  on  written

authorization from account holder. The P.W.2 affirmed that they have

not furnished any authorization letter from the account holder in this

case to the I.O.  The P.W.2 also stated that if any attendant withdraws

money from savings  account  of  pension  holder,  they  do not  obtain

signature of that person while receiving the cash amount because they

insist  that  the  original  account  holder  remains  present  with  the

attendant. The witness did not remember whether he had stated to the

I.O  that  “One  lady  approached  for  quick  payment  of  money  of

withdrawal form by showing the passbook and stated her father was

sick and she needs the money for the treatment of her father. She also

pointed  out  towards  the  people  who  were  sitting  in  the  bench  by

stating one of them as her father.”  
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19. The  witness  affirmed  that  he  had  told  the  I.O  that  he  was

working as a clerk in the bank at the time of the incident. He admitted

that he can handle the cash counter of the bank as a clerk. The P.W.2

stated  that  when  a  pensioner  comes  to  the  cash  counter  with

attendant, they verify the identity by comparing with the photograph

available in the passbook and in this case also, he had followed the

same. The witness stated that he did not personally provide any CCTV

footage of  the bank to the I.O and he cannot  say whether  I.O had

seized any CCTV footage of the bank and the withdrawal form through

which the amount was withdrawn. 

20. PW3-Sri  Pradip  Kr.  Dutta  is  another  official  witness  who  was

working as Deputy Manager in SBI, Tinsukia Main Branch at the time of

incident. He deposed that the incident took place in 2017. One lady

came to him along with a withdrawal form and passbook for approval

of  the payment as the money was beyond the limit  of  the counter

clerk.  He had checked the documents and asked the relation of the

lady with the account holder and the phone No of the account holder.

The lady said that her father is sick for which she came on behalf of her

father. Thereafter he approved the payment on good faith. After few

days, the lady again came to the branch. One clerk of their bank, Sri

Dhirendra Ch. Ghosal charged her stating that she had withdrawn the

money of her father without the consent of her father for which her

father had made a complaint in the bank.  He also took the lady to the

chamber of the Chief Manager of their bank. That lady is the accused

of this case.

21. During cross examination, he stated that he cannot specifically

say the date and month of the alleged incident. He admitted that only

the account holder can withdraw money through withdrawal form. He

also admitted that as per RBI norms, any other person can withdraw

money  through  withdrawal  form only  on  written  authorization  from

account  holder.  The  witness  deposed  that  they  did  not  obtain  any
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authorization letter from the account holder in this case for withdrawal

of money by the accused from that account holder. They also do not

have any document  or  record  regarding receipt  of  cash amount on

withdrawal  by  the  accused from the  account  of  the  informant.  The

witness  stated  that  he  did  not  remember  when  his  statement  was

recorded  by  the  police.  He  again  stated  that  his  statement  was

recorded  in  bank  in  the  year  2017.  The  witness  however  did  not

remember  whether  he  had  stated  to  the  I.O  that  the  incident  had

happened in the month of April last year. He also did not know if any

withdrawal  form,  statement  of  account  of  CCTV footage  have  been

seized by the I.O.

22. Another official witness of the prosecution is PW4- Sri Dhirendra

Ch. Ghosal.  He deposed that the incident took place in 2017 in the

month  of  February.  The  accused  approached  for  quick  payment  of

money with withdrawal form by showing the passbook and stated that

her father was sick and she needs the money for the treatment of her

father. She also pointed out towards the people who were sitting in the

bench by stating one of them as her father.  After verification of the

account and the signature, he made the payment to the accused on

good faith. After few days, the informant came to him and submitted

that  somebody had withdrawn money from his  account  without  his

knowledge.   Then  ultimately  he  had  to  transfer  Rs.24,000/-  to  the

account of the informant from his own bank account. As he had to pay

Rs.24,000/-from his own account,  he was observing the account of the

informant regularly.  When next withdrawal was seen after few days,

from the account of the informant, he immediately told the matter to

the informant over phone.

23. During his cross examination, he stated that his statement was

recorded by police in the bank in February, 2017. He cannot remember

whether he had stated to the I.O that “the accused came to the bank

for  quick  payment  of  money  of  withdrawal  form  by  showing  the
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passbook and stated that her father was sick and she needs the money

for  the  treatment  of  her  father.  She  also  pointed  out  towards  the

people who were sitting in the bench by stating one of them as her

father.”

24. The P.W.4 admitted that only the account holder can withdraw

money  through  withdrawal  form.  He  also  affirmed  that  as  per  RBI

norms, any other person can withdraw money through withdrawal form

only on written authorization from account holder. However, he did not

obtain the signature of the accused and any I.D Proof while making

payment on withdrawal form. He stated that the bank does not have

any record who had received the payment on withdrawal form.

25. The  P.W.4  further  stated  that  the  informant  had  verbally

complained in the bank in February, 2017 that someone had withdrawn

Rs.24,000/-  from  his  account  without  his  knowledge.  No  written

complaint was lodged by the informant in the bank in this regard. He

stated  that  he  did  not  furnish  any  record  regarding  transfer  of

Rs.24,000/-  from his  account  to  the account  of  the informant.   The

witness stated that he had transferred the said amount to the account

of the informant in February, 2017. However, he cannot see any credit

transfer to the amount of Rs.24,000/- to the account of the informant

by going through the passbook of the informant (Ext.2).

Discussion of the relevant law:

26. Having taken note of the above evidence on record, we may now

consider the relevant law as regards the case in hand.  

27. Under Indian Penal Code, 1860, criminal breach of trust is made

an offence involving penal consequences. Section 405 of IPC defines

the offence of criminal breach of trust whereas section 406 spells out

the corresponding penal actions to be followed. 
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28. The offence of criminal breach of trust is defined in Section 405

of IPC as under:

405.  Criminal  breach  of  trust.—Whoever,  being  in  any  manner

entrusted  with  property,  or  with  any  dominion  over  property,

dishonestly misappropriates or converts to his own use that property,

or  dishonestly  uses or  disposes of  that  property  in  violation of  any

direction  of  law  prescribing  the  mode  in  which  such  trust  is  to  be

discharged, or of any legal contract, express or implied, which he has

made touching the discharge of such trust, or wilfully suffers any other

person so to do, commits “criminal breach of trust”.

29. Section 406 of IPC provides the punishment for the offence of

criminal breach of trust in the following words-

406. Punishment for criminal breach of trust.—Whoever commits

criminal breach of trust shall be punished with imprisonment of either

description for a term which may extend to three years, or with fine, or

with both. 

30. The essential ingredients of the offense of criminal breach of 

trust are;

(1)   The accused must be entrusted with the property or with dominion

over it,

(2)   The person so entrusted must use that property, or;

(3)   The accused must dishonestly use or dispose of that property or 

wilfully suffer any other person to do so in violation,

(a) of any direction of law prescribing the mode in which such 

trust is to be discharged, or;

(b) of any legal contract made touching the discharge of such 

trust.
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31. Dishonest misappropriation of property, on the other hand, is 

considered as a distinct offence which is made punishable under 

Section 403 of IPC in the following words

"403. Dishonest misappropriation of property: -

Whoever dishonestly misappropriates or converts to his own use any 

moveable property, shall be punished with imprisonment of either 

description for a term which may extend to two years, or with fine, or 

with both.

32. From a perusal of the above, it is obvious that entrustment of

property or the dominion over the property upon the accused is the

foremost sine qua non for constituting the offence of criminal breach of

trust.  If a person is entrusted with property or given control over the

property, when dishonestly misappropriates that property or converts it

to his own use, or uses or disposes of the same dishonestly in violation

of any direction of law prescribing the mode in which such trust is to be

discharged, or in violation of any legal contract, express, or implied,

which he has made touching the discharge of such trust, he is said to

have committed the offence of criminal breach of trust.

33. In  the  present  case,  the  learned counsel  of  the  accused has

argued  that  the  “property”  in  question  herein  is  signed  bank

withdrawal forms pertaining to the bank account of the complainant

and prosecution has absolutely failed to establish entrustment of the

same upon the accused.  He has also argued that  since there is  no

entrustment of any property upon the accused, there cannot be any

question of  misappropriation  or  dishonest  use  of  the same as  well.

Hence, the offence charged is not proved against the accused. On the

other  hand,  prosecution  has  argued  that  the  offence  charged  is

established against the accused through its evidence.   

Analysis and judicial determination:
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34. We now look into the facts and materials of the case as well as

the evidence on record to see whether the above ingredients are found

established in this case.

35. We  may  initially  consider  the  FIR  lodged  by  the

complainant/victim which  he  has  proved  in  his  evidence  (P.W.1)  as

Ext.1.  The  term  “FIR”  is  not  defined  or  described  in  the  Code  of

Criminal  Procedure  (Cr.P.C.),  Indian  Penal  Code  (IPC)  or  elsewhere.

However,  it  means  and  it  is  generally  understood  as  the  very  first

information given to the police regarding commission of  an offence.

Section 154 of Cr.P.C. lays down the procedure of providing information

of cognizable offence to police in the following words

Section 154. Information in cognizable cases:

(1)  Every  information  relating  to  the  commission  of  a  cognizable

offence, if given orally to an officer in charge of a police station, shall

be reduced to writing by him or under his direction, and be read over to

the informant; and every such information, whether given in writing or

reduced to writing as aforesaid, shall be signed by the person giving it,

and the substance thereof shall  be entered in a book to be kept by

such officer in such form as the State Government may prescribe in

this behalf. 

36. FIR is the first version of an incident as received by police. In a

catena of decisions, the Hon’ble Apex Court has held that the FIR need

not contain every description of the incident in detail.  But it  should

contain  necessary  allegations  to  constitute  a  cognizable  offence.  In

Jitender Kumar vs. State of Haryana reported in AIR 2012 SC 2488, the

Apex Court held that the primary object of FIR is to set the criminal law

into motion and it may not be possible to give every minute detail with

unmistakable precision in the FIR. It itself is not the proof of a case, but

it is a piece of evidence which could be used for corroborating the case
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of the prosecution. FIR need not be an encyclopaedia of all the facts

and circumstances on which the prosecution relies. It only has to state

the basic case.   

37. Therefore, detail description of an incident is not to be expected

in the FIR. However, material facts pertaining to the alleged offence are

surely to be expected from the FIR, especially when the information is

given by the victim himself. 

38. It  is  evident  in  the  present  case  that  the  version  of  the

complainant in is evidence and the facts narrated by him in the FIR are

however  different.  The  complainant/victim  has  alleged  in  the  FIR

(Ext.1) that someone had withdrawn money from his account at State

Bank of India, Tinsukia Branch by producing withdrawal slip bearing his

forged signatures. The complainant has not at all made any allegation

in the FIR against the accused. Incidentally, the withdrawal of money

as stated in the FIR were made on 23.12.2016, 14.02.2017 and on

18.03.2017  while  the  FIR  was  lodged  on  21.08.2017.  There  was

therefore, ample time and opportunity for the complainant to mention

the alleged facts in the FIR. Moreover, the complainant as P.W.1 has

categorically stated in his cross that before filing the FIR, bank officials

had told him that his daughter Purabi Baruah had withdrawn money

from his account. But, the complainant not only omitted to mention the

same but also stated facts differently in the FIR. 

39. These omissions in the FIR are not such as can be explained as

omissions for  the purpose of  maintaining brevity.  These are serious

omissions as the informant has taken a completely different stand later

in his evidence. This unexplained omission coupled with narration of

different fact in the FIR resultantly invites doubt regarding the overall

reliability of the evidence of the P.W.1.
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40. Among  the  prosecution  witnesses,  it  is  only  the  complainant

(P.W.1)  who  has  deposed  that  he  had  handed  over  some  signed

withdrawal form to Purabi (the accused) in the year 2009 or 2010 when

he was  sick.  A  father  can  of  course  deliver  withdrawal  form of  his

account to his daughter. To seek other eye witness or corroboration of

this fact from other witness would be unreasonable. After all, court is

not to count the quantity, multiplicity or plurality of witnesses but to

value and weigh the quality  of  evidence.  However,  it  would  not  be

unreasonable to seek materials and corroboration of this fact from the

own evidence of the informant. 

41. However, to the dismay of the prosecution, P.W.1 could not stand

his  ground.  In  his  evidence  in  Court,  the  P.W.1  (complainant)  has

testified that he had handed over withdrawal forms to the accused in

the year 2009 or 2010 when he was sick. On the other hand, in his

earlier statement on oath recorded by the magistrate under Section

164 of Cr.P.C., the complainant has stated that he had handed over 3

withdrawal forms to the accused  while he was lying sick in the year

2014. Even if we consider this difference as reasonable, it does not end

there. In the FIR (Ext.1) lodged on 21.08.2017, the complainant has

totally omitted to mention this fact  for reasons best known to him.

Such difference in statement on oath of the complainant at different

times  and  such  omission  of  facts  remain  unexplained  by  the

prosecution. This Court would in turn hesitate to rely in this version of

the P.W.1.          

42. Besides, the informant (P.W.1) has failed to specifically say how

many signed withdrawal forms he had handed over to the accused and

for  what  purpose.  The  P.W.1  has  also  stated  on  oath  in  his  earlier

statement  recorded  by  the  magistrate  under  Section  164  of  Cr.P.C.

(Ext.3) that he had handed over 3 withdrawal form to the accused and

the accused has used only  one form for  withdrawal  of  money.  But,

neither  of  these withdrawal  forms are  seized  or  produced in  Court.
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Hence, there is no reliable basis available to substantiate this claim of

the P.W.1. 

 

43. Apart  from that,  the  P.W.1  has  himself  admitted  in  his  cross

examination that he was having no relation with his daughter Purabi

Baruah (accused) since she got married with the ex-husband of  his

elder daughter in the year 2009-10. The P.W.1 was even not aware if

his own daughter (the accused) has delivered a baby two days prior to

his deposition in Court. In this backdrop, it is even hard to believe that

the complainant would hand over signed withdrawal form of his bank

account to the accused.   

44. Based on the above, it is unmistakably clear that there is glaring

difference and omission in the version of the complainant regarding

delivery of any withdrawal form by him to the accused and it fails to

inspire the confidence of the Court. Besides this oral evidence of the

P.W.1, prosecution has failed to produce any other evidence or material

to establish that claim. Hence, prosecution has failed to establish that

the accused was entrusted with any signed withdrawal  form by the

complainant.

45. The first and the foremost ingredient of the offence of “criminal

breach of trust”, i.e., entrustment of property is negative in the present

case. Therefore, I cannot agree more with the argument of the learned

counsel  of  the  defence  that  the  existence  of  the  other  ingredients

become naturally  immaterial  because  if  there  is  no  entrustment  of

property upon the accused, there is no question of its misappropriation

or  conversion  or  dishonest  use  for  the  purpose  of  the  offence

punishable under Section 406 of IPC.

46. However, the “property” here in this case is very much peculiar.

The property herein are bank withdrawal forms which are otherwise

useless unless used only for the purpose of withdrawal of money from
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bank. Moreover, they can be put to use only if signed by the account

holder.  In  this  backdrop,  we  have  to  consider  the  other  charge  of

“cheating” punishable under Section 420 of IPC brought against the

accused.  Prosecution has alleged that  the accused has  induced the

bank officials to deliver money to her on withdrawal from the account

of the complainant with the use of the withdrawal forms. 

47. In the light of the matter, the other ingredient of Section 406 of

IPC is again up for consideration. Needless to say that the only possible

way  for  the  accused  to  misappropriate  or  convert  for  own  use  or

dishonestly use that “property”  (withdrawal forms) is to use the same

to withdraw money from the account of the complainant without his

knowledge and consent and to use that money for her own use. 

48. It  would  be  pellucid  at  this  stage  to  first  consider  the  legal

provision as regards the offence of cheating. The offence of “cheating

is defined in Section 415 of IPC in the following manner

Section  415.  Cheating.—Whoever,  by  deceiving  any  person,

fraudulently or dishonestly induces the person so deceived to deliver

any property to any person, or to consent that any person shall retain

any property, or intentionally induces the person so deceived to do or

omit to do anything which he would not do or omit if he were not so

deceived,  and  which  act  or  omission  causes  or  is  likely  to  cause

damage or harm to that person in body, mind, reputation or property,

is said to “cheat”.

49. The  punishment  for  the  offence  of  cheating  is  provided  in

Section 420 of IPC which is reproduced below

Section  420.  Cheating  and  dishonestly  inducing  delivery  of

property.—Whoever  cheats  and  thereby  dishonestly  induces  the

person deceived to deliver any property to any person, or to make,

alter  or  destroy  the  whole  or  any  part  of  a  valuable  security,  or

anything  which  is  signed or  sealed,  and  which  is  capable  of  being
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converted  into  a  valuable  security,  shall  be  punished  with

imprisonment of  either  description for  a  term which may extend to

seven years, and shall also be liable to fine.

50. Perusal of the above provisions would lead us to the following 

ingredients of the offence of cheating

1. The accused must “deceive” the complainant fraudulently or 

dishonestly or intentionally.

2. The complainant must have been induced, to:

1. (a)  Deliver  any  property  or  allow  any  person  to  retain  any

property; or

2. (b) Do or omit to do anything which he ought not to have done,

if he was not so deceived.

3. The act or omission likely to cause any harm to the complainant in

body, mind, reputation or property.

51. It  is  clear  from the  above  that  the  act  of  “deceiving”  is  the

backbone of the offence of cheating. Generally speaking, ‘deceiving’ is

to lead into error by causing a person to believe what is false or to

disbelieve  what  is  true  and such  deception  may  be  by  word  or  by

conduct.  By  virtue  of  explanation  to  Section  415,  a  dishonest

concealment of facts is tantamount to deception. Not all concealment

of  material  facts  but  dishonest  concealment  of  facts  amounts  to

deception.

52. The second essential ingredient to the offence of cheating is the

element of ‘inducement’ leading to either delivery of property or doing

of  an act or omission.  The effect of  the fraudulent or dishonest act

must be such that it induces the person deceived to deliver property or

do something (in the form of an act or omission). Again, the intention of

the person who induces the victim of his representation would become decisive

in discerning whether there was the commission of an offence or not.
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53.  Reverting  back  to  the  present  case,  if  we  peruse  the  oral

evidence  of  the  P.W.1,  admittedly,  he  has  not  seen  the  accused

withdrawing money from his account by using any withdrawal form. It

is only from bank officials that he had got the information regarding

withdrawal of money from his account by the accused. The P.W.1 has

testified  in  his  evidence  on  oath  that  he  came  to  know  from  the

concerned bank branch that the accused had withdrawn Rs.24,000/- on

23.12.2016  and  Rs.  24,000/-  on  14.02.2017  and  Rs.  40,000/-  on

18.03.2017 from his account through withdrawal from.  

54. In order to establish this fact, prosecution has examined three

bank officials as P.W.2, 3 and 4 and they are the star witnesses for the

establishment of this fact. However, to the dismay of the prosecution,

none  of  these  witnesses  from  bank  has  specifically  supported  this

version of the P.W.1. None of them is in fact aware about the date of

the alleged incident. 

55. All  these  bank  officials  (P.W.2,  P.W.3  and  P.W.4)  have

unequivocally  testified that  only  the account  holders  are  allowed to

withdraw money through withdrawal form. As per RBI norms, any other

person is allowed to withdraw money through withdrawal form only on

written authorization from account holder.  However,  no such written

authorization from the account holder (complainant) is obtained by the

bank while allowing the payment through withdrawal form. 

56. Based on the above evidence, it would not be hard to fathom

that if the payment was in fact made to the accused on the withdrawal

form issued by the account holder, there would have been signature of

the accused in the withdrawal form on receipt of money. However, no

such withdrawal form is produced in this case. There is also no record

available regarding receipt of  any amount by the accused from the

bank on withdrawal from the account of the complainant. Hence, there

is  no  evidence  from  the  prosecution  to  rely  on  in  order  to  even
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remotely suggest that any money was delivered to the accused by the

bank officials on withdrawal from the account of the complainant. 

57. Prosecution has  argued that  the  fact  of  withdrawal  of  money

from the bank account of the complainant is also established by the

passbook of the account of the complainant (M.R. Ext.1). A perusal of

the passbook would reveal that there are three entries in the passbook

dated  23.12.2016,  14.02.2017  and  18.03.2017  showing  cash

withdrawal  by  self  for  amount  of  Rs.24,000/-,  Rs.24,000/-  and

Rs.40,000/- respectively. It shows that the withdrawals were made by

the account  holder  (complainant  herein)  on  the said  dates  and the

amount was also delivered to him. There is not a single mention of the

accused  in  the  passbook.  Not  a  single  record  is  also  available  to

support the contention of the prosecution. Hence, I am constrained to

say that the said passbook (M.R. Ext.1) is of no help to the prosecution.

58. Prosecution has again argued that the bank officials had made

the payment to the accused on good faith since she had approached

them for payment of money from her father’s account showing cause

of illness of her father. Thus, as argued by the prosecution, the accused

had dishonestly  induced the bank officials  to  deliver  money to her.

Prosecution has submitted that the evidence of the bank officials is

sufficient to establish thus fact.  

59. If we peruse the oral evidence of bank officials, we can see that

they  have  no  doubt  supported  the  fact  that  the  accused  had

approached the bank for payment of money on withdrawal. However,

this piece of supporting evidence ends there only. Thereafter, the oral

testimonies of these witnesses become erratic and lack coherence.   

60. Among these witnesses, the P.W.2 and P.W.4 have stated that the

accused had come to their counter for quick payment of money by

withdrawal form by showing passbook and stated that she was in need
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of money for the treatment of her father. Both these witnesses have

also stated that the accused had pointed out towards the people sitting

in the bench by stating one of them as her father. 

61. However, after this initial corroborating evidence, the version of

these two witnesses starts to differ. The P.W.2’s version is that after

verification of  the account  and the signature,  he found the amount

above Rs.35,000/- and sent the withdrawal form to the senior officer

for approval. After receiving the approval, he made the payment to the

accused.  On  the  other  hand,  the  version  of  the  P.W.4  is  that  after

verification of the account and the signature, he made the payment to

the accused on good faith.    

62. Apparently, the initial evidence of both these witnesses is same.

It is also apparent that both the P.W.2 and P.W.4 have different counters

in  the same branch.  It  is  very much unlikely  that  the accused had

approached both these witnesses in their respective counters on the

same day and had stated the same facts. Conversely, it is also unlikely

that  the accused had approached them on different  dates and had

acted  exactly  in  similar  way.  Moreover,  while  one  of  the  witnesses

(P.W.2) has stated that he had sent the withdrawal form for approval of

payment, the other (P.W.4) has stated that he had made the payment

to the accused. None however, could state the amount they had paid

to the accused.  The witnesses are also unaware of  the date of  this

incident. This Court is hence doubtful regarding the veracity of their

testimonies.

63. This  doubt  further  gains ground because  of  the fact  that  the

P.W.2  has  deposed  these  facts  not  from  his  own  knowledge  but

whatever he has seen from CCTV footage of his bank. Unfortunately,

no such CCTV footage is either seized or produced. Moreover, it is also

not clear how the P.W.2 could state about the conversation with the

accused only from the CCTV footage. 
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64. Prosecution has further argued that the P.W.3 has supported the

version of the P.W.2 as he had approved the payment to the accused.

Hence, this corroboration should be taken into account. However, the

P.W.3  has  not  stated  who had sent  the withdrawal  form to  him for

approval. Neither he is aware about the amount for approval nor about

the date of the incident. This evidence of the P.W.3 hence, would not

help the prosecution in any way. 

65. Another  argument  of  the  prosecution  is  that  because  of  the

wrong  payment  of  money  to  the  accused  from the  account  of  the

complainant,  bank  official  had  to  reimburse  the  complainant  by

Rs.24,000/-. It is argued, this fact is also a material piece of evidence

against the accused as no one would ever give away one’s hard earned

money  without  any  reason.  Prosecution  has  argued  that  the  bank

official  had  to  give  away  his  money  only  because  of  the  cheating

committed by the accused. 

66. This reasoning however, fails to gain any ground whatsoever to

the dismay of the prosecution. In fact, the P.W.4 has deposed that he

had transferred Rs.24,000/- to the account of the complainant from his

own bank account in February, 2017. However, admittedly there is no

passbook entry for the same in the account of the informant. The oral

evidence of  the P.W.4 is  not backed by any document and material

which  in  the  circumstances  of  these  events  was  expected  to  be

maintained. This oral  evidence fails  to inspire the confidence of  the

Court as a result and so is the argument of the prosecution. 

67. It  is  clear  from the  above  that  there  is  no  reliable  evidence,

either oral or documentary even to remotely suggest delivery of any

money to the accused upon withdrawal from the bank account of the

complainant. It is also evident that the bank officials had followed all

the norms and procedure while allowing withdrawal of money through
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withdrawal  form from the account  of  the complainant.  It  is  obvious

therefore, that bank officials are not deceived in any way. On the other

hand,  there  is  no  reliable  evidence  from  the  prosecution  side  to

establish that the accused had induced the bank officials in any way for

the alleged purpose.       

    

68. Consequently,  prosecution  has  failed  to  lead  any  reliable

evidence to establish that the accused had cheated bank officials in

any way. At the same time, there is also no reliable evidence from the

prosecution side to establish that the accused was entrusted with any

property  by  the  complainant  and  same  was  misappropriated  or

converted or was put to dishonest use by the accused. 

69. Because of the above discussion and decision reached, there is

no hesitation in holding that prosecution has failed to prove the alleged

offence under Section 406/420 of IPC against the accused and hence,

both the point for determination are decided in the negative. 

Decision:

70. Considering the discussions made above and in light of above

decisions,  the  accused  Smt.  Purabi  Baruah  is  found  not  guilty  and

acquitted of the offences under sections 406/420 of the Indian Penal

Code and set at liberty forthwith. 

71. The bail bond executed by the accused and surety are extended

for another 6 (six) months as per section 437-A, Criminal  Procedure

Code. 

72. Seized articles are to be returned to the rightful owner as per

law. 

73. The instant case is accordingly disposed of on contest and on

acquittal of the accused. 
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Given in my hand and under the seal of this court on this the 03rd day

of July, 2020.

                                                              (Debasish Kashyap)
 Additional Chief Judicial Magistrate,

                                                            Tinsukia
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A P P E N D I X

EXHIBIT OF THE PROSECUTION

Ext.1…….FIR

Ext.1(1)….Signature of P.W.1 (Complainant)

Ext.1(2)….Signature of P.W.1 (Complainant)

Ext.2……….Seizure list

Ext.2(1)…..Signature of P.W.1 (Complainant)

Ext.3……….Statement of the complainant recorded under Section 164

of Cr.P.C.

Ext.3(1)….. Signature of P.W.1 (Complainant)

EXHIBIT OF THE DEFENCE

NONE

MATERIAL EXHIBIT OF THE PROSECUTION

M.R.  Ext.1…Passbook  of  bank  account  of  the  complainant  of  SBI,

Tinsukia Branch

MATERIAL EXHIBIT OF THE DEFENCE

NONE 

PROSECUTION WITNESS

P.W.1: Sri Paresh Borah

P.W. 2: Sri Ujjal Deb

P.W. 3: Sri Pradip Kr. Dutta

P.W. 4: Sri Dhirendra Ch Ghosal

DEFENCE WITNESS

NONE

        (Debasish Kashyap)

                    Addl. Chief Judicial Magistrate
                                    Tinsukia
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