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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE(M): MARGHERITA 

 

Present: Smti. Sushmita Borpujari, AJS. 
Sub-Divisional Judicial Magistrate (M) 
Margherita. 

G . R. C A S E   NO. 612/13 

      U/S. 341/323 I.P.C 

State 

  Vs. 
 

Sri Bhaskar Bharali @ Dharmajyoti Bharali.................Accused. 

 

 

Learned Advocate for Prosecution: Mr. Bappa Purkayastha(Assistant.P.P) 

Learned Advocate for Defence : Sri B. K. Das 
 
 
 

Evidence Recorded on  : 02/02/2016; 02/04/2016;25/05/2016; 

  30/07/2016; 29/08/2018 & 21/11/2019. 

Accused Examined on  : 05/12/2019.  

Argument Heard on  : 17/03/2020 

Judgement delivered on  : 02/07/2020 (Judgement could not be 
pronounced on the date fixed as regular Court proceeding was hampered due to 
the spread of Noble Covid 19 Pandemic). 
 

    JUDGEMENT 

 

PROSECUTION CASE IN BRIEF:  

 

1. The concise fact of the prosecution case is that on 27/08/2013 the 

informant Sri Parag Bhuyan lodged an ejahar before Officer-in-Charge Digboi P.S 

to the effect that on 27/08/2013 the accused Sri Bhaskar Bharali called the 

informant and the accused by force took the informant to the house of one Gita 

Chetry and there the accused assaulted him by hand and lathi. It is also stated 

that the accused tried to cut him by dao and snatched the key of his motorcycle 

to set fire. Sri Bhaskar Bharali and Sri Basanta Chetry assaulted him. Hence, this 

case.  
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2. On receipt of the FIR the Officer-in-charge, Digboi Police station 

registered the case as Digboi P.S Case No. 218/2013 u/s 325/34 of IPC and 

endorsed S.I. Ganesh Chutia  with the investigation. In the course of 

investigation, the Investigating officer visited the place of occurrence, prepared 

sketch map and the accused person was arrested and he was released on bail. 

On the conclusion of investigation, police filed charge-sheet U/S 341/323 I.P.C. 

on 24-09-2013 against the accused person Sri Bhaskar Bharali @ Dharmajyoti 

Bharali. 

 

3. On receiving the case for disposal, summon was issued to the accused 

person. On appearance of the accused person, copies of the relevant document 

was furnished to him in compliance with S.207 Cr.P.C. Particulars of offence U/S. 

341/323 I.P.C was explained  to the accused person to which he abjured the guilt 

and claimed to be tried. 

 

4.  POINTS FOR DETERMINATION: 

 

POINT FOR DETERMINATION NO.1: 

 

Whether the accused person Sri Bhaskar Bharali @ Dharmajyoti Bharali 

on 27/08/13 at Bapapung, Digboi had wrongfully restraint the informant 

Sri Parag Bhuyan and thereby committed an offence punishable U/sec 

341 of IPC ?  

POINT FOR DETERMINATION NO.2: 

Whether the accused person Sri Bhaskar Bharali@ Dharamjyoti Bharali at 

the same day and place had voluntarily caused hurt to the informant Sri 

Parag Bhuyan and thereby committed an offence punishable u/sec 323 of 

IPC? 

5. During trial prosecution examined as many as 6 (six) witnesses including 

the Medical Officer and the Investigating Officer and the prosecution exhibited 4 

(four) documents only (shown in annexure appended herein below). The defence 

have fully utilised the opportunity to cross examine the prosecution witnesses.  

6. After closure of the prosecution evidence, the incriminating materials 

appearing in the prosecution evidence has been  put to the explanation of the 
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accused person U/S.313 Cr.P.C. and the accused person was of complete denial 

and claimed innocence and stated that there was a  road which was to be built 

up on the Guli  and the neighbours called the informant and the informant used 

slang words against the villagers and public. 

 7. The defence side have declined to adduce any evidence in defence. After 

closure of evidence, I have heard the final arguments of the learned advocates of 

both the sides and thereupon have reached the following decision. 

DISCUSSION, DECISION AND REASONS THEREOF : 

8. From the consideration of evidence on record,  the ejahar Ext.1 is a  

concise  piece of information. There is no delay in lodging the Ext.1, ejahar. 

9.  Now taking into consideration the testimonial evidence of PW-1 Sri Parag 

Bhuyan, the informant testified that he knows the accused person and deposed 

that the incident occurred in the year 2013 at 10:30 A.M and at that time he was 

the Ward Commissioner of Digboi Town Committee. On that day the accused 

came to his house and sought help from him as some case was instituted against 

him and asked him to look at the matter and told him to accompany him to the 

police station. The informant told him that he will be going and later when he 

went to the house of accused telling that he is ready to go with him then the 

accused came out from his house and held the PW-1’s chest, pulled his shirt and  

inflicted blows on him. The accused snatched the keys of  PW-1’s motorcycle and 

after beating PW-1 had dragged PW-1 to the house of the Basanta Chetri and 

Geeta Chetri. Thereafter, the accused locked the door of the house and had 

again beaten PW-1 . The informant(PW-1) somehow managed to call his family 

members over phone and he also rang up Bhaskar Jevan Baruah, the Chairman 

of Digboi Town Committee and informed them about the matter. His family 

members and the said Chairman came and rescued him. It is further stated that 

the accused person had used very filthy language against him and had verbally 

abused him. Thereafter, he went to the police station and lodged and ejahar. 

Ext.1 is the  ejahar and Ext.1(1) is his signature. 

10. During cross examination the PW-1 Sri Parag Bhuyan stated that police 

came to the place of occurrence and had recorded his statement. The house of 

Geeta Chetri and Basanta Chetri is less than 100 feet from the house of accused. 

There are houses of other persons near the place of occurrence. 

11. However as to the part of the factum of assault which the PW-1 has 

deposed in his examination-in-chief has not been put to test at all during the 
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cross-examination of the PW-1, the Informant and thus the said fact of alleged 

assault by the accused on informant remains as it is. 

12. Taking into consideration the testimonial evidence of the PW-6 Sri Ganesh 

Chutia  in his cross-examination , has stated that the PW-1 Sri Parag Bhuyan 

didn’t stated before him that the accused on the day came to his house and 

sought help from him as some case was instituted against him. Now although 

this part have been asked to the Investigating Officer for his verification, 

however , the same question has to be in the first place be put or asked to the 

concerned witness during his/her testimonial evidence, thus, as consideration of 

the testimonial evidence of the PW-1 Sri Parag Bhuyan  shows that no such 

specific question was put to him, thus the contradiction created by the 

Investigating Officer is of no help for the Defence side.  

13. Likewise, although  the Investigating Officer PW-6 Sri Ganesh Chutia  

contradicted and stated during his cross-examination that the PW-1 Sri Parag 

Bhuyan has not stated before him that he(accused) abused his family members 

and he(accused) used very filthy language against the informant. Again this part 

was not asked to the PW-1 Sri Parag Bhuyan during his cross-examination, thus 

the contradiction raised during the cross-examination of the Investigating 

Officer(PW-6) is rendered inconsequential and thus co be of no any help to the 

Defence side. 

14. The only part which the PW-1 Sri Parag Bhuyan  was asked in his cross-

examination and which he although denied the suggestion in his cross-

examination that he has not stated before the Investigating Officer that he called 

up the Chairman, Digboi Town Committee over phone and also rang his family 

members and that they rescued him  but however the Investigating Officer PW-6 

Sri Ganesh Chutia during his cross-examination has stated that the said fact was 

not stated before him by the PW-1. 

15. Apart from this, the PW-1 could not be shaken during his cross-

examination by the defence side as to the alleged factum of assault by the 

accused. 

16. The PW-1 Sri Parag Bhuyan  have specifically denied the suggestion  that 

he did not do any work as a Ward Commissioner   and also that the accused 

went to enquire about some work and PW-1 got agitated and PW-1 had falsely 

lodged this case against the accused. The PW-1 Sri Parag Bhuyan  have  also 

specifically denied the suggestion  that public had chased him for not doing any 
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work as Ward Commissioner and that he sustained injuries while he fell down on 

being chased by public.  

17. Thus the PW-1 Sri Prarag Bhuyan  could stand the test of cross-

examination and he could prove the factum of assault on him by the accused 

person. 

18.  Taking into consideration the testimonial evidence of the PW2 Smti 

Anupama Bharali in her evidence has deposed that she know the informant and 

the accused is her husband. The incident occurred in the year 2012. They had 

called the informant, who is a Ward Commissioner of Digboi Town Committee. 

The informant arrived and the people had talks with the informant near her 

house. The informant got enraged and he had pushed her husband(the accused) 

and had beaten her husband. Later the informant had lodged the ejahar against 

her husband. Her cross-examination was declined. 

19.  PW3 Smti Gita Chetry in her evidence has deposed that she knows the 

informant as well as the accused person. The incident occurred about two years 

back. The informant was their Ward Commissioner and the accused is their 

neighbour. She do not know what had happened between the informant and 

accused, but about two years back the people near their house had informed her 

that there was a quarrel between someone and she went out  to see what had 

happened but could not see any quarrel. Her cross-examination was also 

declined. 

20.  PW4 Sri Basanta Bahadur Chetry deposed in his evidence that he knows 

the informant as well as the accused person. He does not know anything about 

the occurrence. His cross-examination was also declined. 

21. Now what is to be considered and weighed is whether the testimonial 

evidence of the Informant/ Victim PW-1 Sri Parag Bhuyan  as already discussed 

in the above paragraphs would suffice alone to prove the guilt of the accused in 

the instant case where the PW-2 Smti. Anupama Bharali who is the wife of the 

accused rather deposed supporting the accused . Also from PW-3 Smti. Gita 

Chetry’s  testimonial evidence she depose  of knowing about a quarrel at the 

time of the alleged incident. Her not witnessing the incident as testified by her in 

the instant case however do not effect the evidence of the PW-1 Sri Parag 

Bhuyan as he has no where stated anything about the PW-3 Smti. Gita Chetry  

and PW-4 Sri Basanta Bahadur Chetry  to have witnessed the incident and also 

the same has not been raised by the defence side during cross-examination . 
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Thus , as already discussed the PW-1 Sri Parag Bhuyan’s  sole  testimonial 

evidence could alone sustain the factum of assault on him by the accused even in 

absence of any corroboration from other independent witnesses of facts. 

22. The Learned Defence Counsel during argument has referred  to the 

decision of the Honourable Gauhati High Court in Mrinal Das Vs. State of Assam[ 

2017(5) GLT 626]  in paragraph no.29, “ Thus, inconsistency in the testimony of 

the victim being the sole witness, failure on the part of the prosecution witnesses 

including the victim to tell the date  or the day of the occurrence, inordinate 

delay in filing the FIR without any explanation and the FIR was lodged only when 

there has been an incident , where the villagers demolished the house of the 

victim allegedly led by the accused because of the grandmother of the accused 

having been assaulted by the father of the victim, cast a serious doubt on the 

prosecution story. In view of all these facts and circumstances, accused cannot 

be convicted on the sole testimony  of the victim which is also not found to be 

consistent.” 

23. However the genesis of the above referred case and this instant case are 

on altogether at a very diverse scenario, in the said case referred there was 

inordinate delay in the lodging of the FIR and in this instant case the 

victim/informant PW-1 Sri Parag Bhuyan  could withstand the test of cross-

examination as to the factum hurt inflicted on him by the accused . 

24.  Taking into consideration the testimonial evidence of the Medical Officer 

PW5 Dr. Bharati Gogoi deposed in her evidence that on 27-08-2013 she was 

posted in Digboi Civil Hospital as Medical Officer. On that day, she examined one 

Parag Bhuyan(PW-1) and on examination she found-(i) Abrasion over left hand 

about 1 cm X 1 cm in size, age of injury was recent, nature was simple caused 

by blunt object, (ii) Abrasion over left shoulder about 4 cm X 1/2 cm and 4 cm X 

1/2 in size, age of injury was recent, nature was simple caused by blunt object, 

(iii) Abrasion over medial side of right knee joint. Age of injury was recent, 

nature was simple caused by blunt object, (iv) Tenderness over chest, Injured 

was advised for chest X-ray. Ext. 2 is the injury report and Ext.2(1) is her 

signature. 

25.  During cross examination she stated that she did not mention in her 

report as to whether the police was constable or not. Police requisition was not 

submitted before her so she could not mention the police requisition number. 
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26. The consideration of the Ext.2 Injury Report shows there is mention of  

Digboi P.S. Case and also other particulars as to time of examination is also 

mentioned. 

27. From the above , the injury no.(i), (ii) and (iii)  is simple in nature  and 

are caused by blunt object. 

28. Abrasion   is a partial thickness wound caused by damage to the skin 

and can be superficial involving only the epidermis to deep , involving the deep 

dermis. Abrasions usually involve minimal bleeding.Mild abrasions, also known as 

grazes  or scrapes,  do not scar or bleed because the dermis is left intact, but 

deep abrasions that disrupt the normal dermal structures may lead to the 

formation  of scar tisuues. A more traumatic abrasion that removes all layers of 

skin is called an avulsion. 

(Source: Wikipidea) 

29.  The evidence of the Medical Officer supports the testimonial evidence of 

the Informant/ Victim PW-1 Sri Parag Bhuyan  as to hurt caused by the accused 

in the alleged incident. 

30.  PW6 Sri Ganesh Chutia, is the investigating officer who deposed in his 

evidence that on 27-08-13 he was posted at Digboi P.S as 2nd officer. On that 

day the informant lodged the FIR and the O/C had entrusted him to investigate 

the case. He went to the place of occurrence, prepared the sketch map & 

recorded the statements of the witnesses along with the informant. The victim  

was sent to the medical and he collected the medical report. The accused was 

arrested and his statement was recorded. The offence was bailable in nature and 

he was allowed to go on bail and after completion of investigation, he submitted 

the charge sheet. Ext.3 is the sketch map, Ext.3(1) is his signature, Ext.4 is the 

charge sheet and Ext.4(1) is his signature. 

31.  During cross  examination he stated that the FIR was received on 27-08-

2013. He went to the place of occurrence at 12:25 P.M. He did not record the 

statements of Nilambor Gogoi,  Ajit Phukan and Upen Sarma, whose houses were 

near to the place of occurrence. 

32. The accused in his explanation U/S.313 Cr.P.C was of complete denial 

and claimed innocence and stated that there was a  road which was to be built 

up on the Guli  and the neighbours called the informant and the informant used 

slang words against the villagers and public. 
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33. Although the accused in his explanation was of complete denial .But as 

discussed above the PW-1 Sri Parag Bhuyan  The informant/ Victim’s testimonial 

evidence could establish the fact of hurt being inflicted by the accused to the 

PW-1 and thus the prosecution was able to stand on its own legs. The defence 

side have not adduced any evidence on its side to demolish the evidence 

established by the prosecution. 

34. WRONGFUL RESTRAINT 

Wrongful restraint means the keeping a man out of a place where he wishes 

to be, and has a right to be. The slightest unlawful obstruction to the liberty of 

the subject to go, when and where he likes to go, provided he does so in a lawful 

manner, cannot be justified, and is punishable under this section. Section 339 

requires- 

1. Voluntary obstruction of a person 

2. The obstruction must be such as to prevent that person from proceeding 

in any direction in which he has a right to proceed. 

In the instant case however the prosecution witnesses could not prove that 

the PW-1 Sri Parag Bhuyan  was proceeding on a particular way and he was 

being restrained by the accused.  Thus, the first point of determination is 

decided in negative and in favour of the defence. 

35. Voluntarily Causing Hurt: 

                 Now let’s see whether the accused voluntarily caused hurt to the 

informant, Sri Parag Bhuyan .On close scrutiny of the evidence of the  

victim/informant and other witnesses as well as the deposition of P.W.5(Medical 

Officer), it is found that the informant received abrasion and injury was simple 

and caused by blunt force . Also there is no delay in the medical examination as 

the medical report mentions the injury to be recent. 

36. Furthermore, the act of the accused in the instant case does not come 

within the purview of S.334 IPC as  the defence side did not take any plea of 

grave and sudden provocation to be coming from the informant or any other 

person and not proved the same so as to disprove the evidence established by 

the prosecution as to the factum of voluntarily causing hurt by the accused on 

the informant (PW-1) Sri Parag Bhuyan. Therefore, it is crystal clear that the 

accused voluntarily caused hurt to the informant/victim, Sri Parag Bhuyan. 
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37. Thus, the accused is found guilty U/S.323 I.P.C. for the second point for 

determination and the second point for determination is decided in affirmation 

and in favour of the prosecution. 

38. The offence U/S.341 IPC as discussed above is not proved by the 

prosecution witnesses  beyond reasonable doubt and the accused is thus 

acquitted under the said section of law. 

39.  Considering above, this court is of the opinion that the prosecution has 

successfully proved the offence U/S.323 IPC against the accused person beyond 

reasonable doubt. Accordingly the accused is convicted under Section 323 I.P.C. 

only.  

ORDER 

40. Thus , the accused Sri Bhaskar Bharali @ Dharma Jyoti Bharali  is 

acquitted U/S.341 IPC and he is found guilty U/S.323IPC beyond reasonable 

doubt and is convicted U/S.323 IPC only. 

 41. I have heard the accused person on the question of sentence and the 

accused person sought clemency. The accused person stated that he have to 

look after his family and have small children therefore leniency in sentence shall 

be extended to the accused person. 

42. Sentencing the accused persons to a term of imprisonment carries with it 

a stigma which will make their rehabilitation in society difficult. It is to be noted 

that sentence for a short period do not serve any useful purpose. Absence of any 

criminal antecedents and also there is absence of prior motive entitles the 

accused to the benefit of Probation of Offenders Act. This Court is of the opinion 

that the pivotal object is to reinstate the accused to the society as a well 

behaved human being with good conscience for a better living and the objective 

is to diminish the bad in the person and not to diminish the person so 

that he can add productively in the society. 

43. I have considered the case of the accused person for extending the 

benefit of Section 360 Cr.P.C. or the provision of Probation of Offenders Act. In 

the instant case as emanated from the above discussion the incident took place 

in the spur of the moment and cannot be said to be planned prior hand as no 

prior inimical relations is testified by the witnesses. But if the accused is released 

on probation being first time offender, also considering the age of the accused 

and also that the consideration of period of trial and also that no any untoward 
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incident is as such reported after the instant case so far, thus it is considered 

that   his chances of rehabilitation is very high assuring not to engage himself in 

bad elements .  

44. The accused person have committed the offence for the first time and the 

offence involved is voluntarily causing simple hurt. Taking into account the 

conduct and attainments of the accused, absence of past records do justify 

release of the accused person on probation of good conduct and Under Section.3 

of the Probation of Offenders Act  is admonished in the Open Court and are 

released . 

45. While extending the benefit of probation U/S.3 of the Probation of 

Offenders Act , I direct the accused person to pay compensation of Rs.1000/- 

(Rupees One thousand only)  only to the victim Sri Parag Bhuyan for the simple 

injury caused  u/s 5 of the Probation of Offenders Act. The aforesaid amount is 

to be deposited by the accused in the Court and the same is to be given to the 

victim as compensation. It is also to be mentioned herein, that in default of the 

accused to pay the compensation as per due procedure of law, he shall in case of 

such default undergo civil imprisonment for a period of one(1) month only. 

46. A copy of the Judgment shall be given to the accused person free of cost 

immediately. 

46.  The judgement is delivered and the operative part of the same is 

pronounced in the open court, today, the 2nd   day of July, 2020 under the hand 

and seal of this court. 

 

 

 

Typed on my dictation by 

Sri Akhim Das, Steno 

and corrected by me.                                                                         

( Smti. S. Borpujari) 

Sub-Divisional Judicial Magistrate (M),  
Margherita, Assam.  

 
 
 

 
 

 
Contd..Appendix 
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APPENDIX 

1. LIST OF PROSECUTION WITNESS: 

 

PW-1- Sri Parag Bhuyan. 

PW-2- Smti Anupama Bharali. 

PW-3- Smti Gita Chetry. 

PW-4- Sri Basanta Bahadur Chetry. 

PW-5- Dr. Bharati Gogoi(M.O) 

PW-6- Sri Ganesh Chutia,(I.O) 

 

 

2. LIST OF PROSECUTION EXHIBITS: 

  Ext.1- F.I.R.(ejahar).  
     Ext.2- Injury report. 
  Ext.3- Sketch map. 
  Ext.4- Charge-sheet. 
 

3. LIST OF DEFENCE WITNESS: NIL. 

4. LIST OF DEFENCE EXHIBITS: NIL. 

 

 

                                                                        

( Smti. S. Borpujari) 

Sub-Divisional Judicial Magistrate (M),  
Margherita, Assam.  

 
 
 
 
 
 

 
 
 
 
 

 
 
 

 
 
 
 
 


