
Misc. (J) Case No. 03/2019

(Arising out of T.S. 06/2019)

Present: Zafreena Begum, AJS

Munsiff No.1, Tinsukia

Sri Amit Gowala …….Petitioner

Versus

Sri Nocodin Surin …….Opposite Party

ORDER

26.08.2020: Both sides are represented by their learned counsels. Today is

fixed for order in this case.

This Misc(J) case number 03/2019 has arisen out of title suit

number 06 of 2019 upon a petition filed by the plaintiffs/petitioners

under order XXXIX rule 1 and 2 read with section 151 CPC praying

for granting ex parte ad interim temporary injunction.

Petitioner’s case in brief:

The  brief  facts  leading  to  the  institution  of  this  instant

petition is that the petitioner as plaintiff has instituted a suit  for

declaration of confirmation of possession, specific performance of

contract,  permanent injunction restraining the opposite party,  his

dependants, agent, attorneys, representatives, employees, workers,

labourers or any other persons claiming through or under him from

transferring, conveying, selling and alienating the suit property in

any  manner  whatsoever  in  favour  of  any  person(s)  except  the

petitioner etc.,  which is pending for disposal  in this court.  In the

instant  petition,  it  is  averted by the  petitioner  that  the  opposite

party entered into a written agreement to sale dated 13/10/2018,

authenticated by Notary Public, Tinsukia vide serial no. 314, dated

1 | P a g e



13/16/2018 with the petitioner whereby he agreed to sale an area of

land measuring more or less 1 Bigha, under dag no. 265, covered by

Periodic  Patta  no.  15,  situated  at  Chandmari  Gaon,  Mouza-

Rangagora Road, Tinsukia, for sale consideration of ₹ 120,000 (One

Lakh Twenty Thousand) only and received a sum of ₹ 80,000 (Eighty

Thousand) only from the petitioner against the said agreement, as

advance thereof. It was further agreed by the opposite party that he

shall  execute  the  deed  of  sale  after  obtaining  necessary  sale

permission from the competent authority and that the registration

of  the sale  deed will  be done within  3  months from the date of

procurement of the said permission. However,  the opposite party

has not taken any steps to fulfil the terms of agreement and have

been  delaying  the  same  in  spite  of  repeated  request  of  the

petitioner  for  execution  of  the  sale  deed  and  even  started

demanding higher price from the petitioner and is also trying to sale

the  said  property  to  someone  else.  It  is  thus  claimed  that  the

petitioner  has  a  very  strong  prima  facie  case  and  that  if  the

injunction  is  not  granted  he  shall  suffer  irreparable  loss  which

cannot  be  compensated  otherwise  and  also  the  balance  of

convenience lies in favour of granting injunction.

The Case of the Opposite Party:

The opposite party has filed his written objection against the

instant petition, whereby he denied the entire claim made by the

petitioner  and  pleaded  that  the  petitioner  has  concocted  and

fabricated the facts just to grab the suit property and that he never

approached the petitioner for sale and purchase of the said land

neither did he entered into any agreement to sale dated 13/10/2018

as alleged by the petitioner. He further contends that he never put

his signature on any document before the Notary Public, Tinsukia

and  that  the  petitioner  has  taken  his  signature  for  some  other

purpose in a chamber near Tinkonia Phukri with the help of Sri Hiren

Gossain and Sri Joseea Say, who appears to be the witnesses of the

alleged  agreement.  The  opposite  party  further  alleged  that  the

petitioner knowingly made a false and misleading statement and

has  sworn  a  false  affidavit  in  relation  to  material  particulars  for
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which he is liable to be punished. It is thus prayed that the petition

should be dismissed with cost.

Decisions and reasons thereof:

Heard both sides. Perused the materials on record. Let me

now analyse if the petitioner’s case satisfies the principles for grant

of  injunction  in  view  of  the  three  golden  principles.  It  is  well

established that for grant of temporary injunction the petitioner has

to show that:

(a)    He has a prime facie case for trial;

(b)   That the balance of convenience lies in granting the injunction;

(c)   That the plaintiff would suffer irreparable loss or injury in case

the temporary injunction is not granted.

Let us discuss the materials on record for granting injunction in view

of the three golden principles:

(I) Prima Facie Case:

While  explaining  the  scope  and  ambit  of  the  connotation

“prima facie case” Hon’ble Supreme Court of India in the case of

Martin Burn Ltd Vs Banerjee (reported in AIR 1958 SC 79)

observed that “a prima facie case” does not mean a case proved to

the  hilt  but  a  case  which  can  be  said  to  be  established  if  the

evidence which is led in support of the same were believed. In the

instant case, after perusing the case record and hearing the learned

counsels, it is found that petitioner claimed that the opposite party

entered into an agreement to sale dated 13/10/2018 with respect of

1 Bighas of  land for  a  sale  consideration of  ₹  120,000 and also

received a sum of ₹ 80,000 as an advance amount. However, the

opposite party vehemently denied the execution of said agreement

of sale and claimed that his signature was taken on a document for

some other purpose which was converted into the said agreement

of sale and that he never received any sum of ₹ 80,000 only from

the petitioner against the said agreement as advance thereof. 
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 From the perusal of record, it appears that the opposite party

has  not  denied his  signature on  the said  agreement of  sale  but

alleges that he never executed the said agreement as he put his

signature for some other purpose. At this point I would like to quote

Section 2(12) of the Indian Stamp Act, 1889 which says that:

“‘Executed’ and  ‘Execution’,  used  with  reference  to

instruments, mean ‘signed’ and ‘signature’.” 

Since, the signature is not denied and the agreement of the

sale  is  duly  notarised  which  in  a  way  or  other  proves  its  due

execution,  so  there  is  indeed  a  prima  facie  case  in  favour  of

petitioner.  Moreover  from  the  perusal  of  the  record  of  rights

(Jamabandi)  and  the  sale  deed,  it  is  seen  that  the

defendant/opposite party is the owner of 2 Bighas of land including

the  suit  land.  So  far  as  the  allegation  of  opposite  party,  as  to

fraudulent  execution  and  non  payment  of  advance  amount  is

considered, the same needs to be proved after due adjudication.

Hence, from the above discussion, I deem it proper to

hold that there is a prima facie case of the petitioner and

this golden rule lies in favour of the petitioner.

Let us now see if the petitioner’s case satisfies the other 2

principles for grant of temporary injunction.

(II) Balance of Convenience:

In the instant case in hand from the perusal of case records,

it appears that the petitioner has been able to prove the execution

of the said agreement of sale dated 13/10/2018. Hence, it could be

said that if the opposite party are not restrained from alienating the

suit land at this moment and if the opposite party transfer, conveys

or  sale  the  suit  property  in  any  manner  to  any  person,  greater

inconvenience will be caused to the petitioner.  

Therefore,  the  inconvenience  which  is  likely  to  be

caused to the petitioner by refusing the injunction is greater

than that which is likely to be caused to the opposite party
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if  the same is  granted.  Thus,  the balance of convenience

also lies in favour of the petitioner.

(III)   Irreparable Loss and Injury  :

An  irreparable  injury  must  be  one  of  a  kind  which

cannot be adequately compensated by damages. An injury

will be regarded as irreparable where there exist no certain

pecuniary standards for measuring the damage.

In the instant case, in hand, as petitioner has a prima facie

case  and  the  balance  of  convenience  also  lies  in  favour  of

petitioner,  hence,  irreparable loss or  injury will  be caused to the

petitioner if the temporary injunction is not granted as if once the

suit land is alienated, conveyed or transferred to any person in any

manner, the petitioner will be deprived of his right enjoined to him

to purchase the suit property. However, on the other hand if  the

injunction  is  granted  irreparable  loss  will  not  be  caused  to  the

opposite party.

 In  view  of  the  aforesaid  discussion,  it  is  held  that  the

petitioner  satisfies  all  the  three  golden  principles  for  grant  of

temporary  injunction.  Hence,  the  relief(s)  sought  for  by  the

petitioner is allowed. As such the instant Misc.(J) case so filed by the

petitioner praying to grant temporary injunction stands allowed.

This Misc.(J) case stands disposed of on contest. This order

will not affect the merit of the Title Suit No. 06 of 2019.

Munsiff No.1

Tinsukia
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