
Misc. (J) Case No. 72/2015

(Arising out of T.S. 44/2015)

Present: Zafreena Begum, AJS

Munsiff No.1, Tinsukia

Smti Dhanmoti Devi & Others …….Petitioners

Versus

Sri Dasrath Prajapati & Others …….Opposite Parties

ORDER

19.08.2020: Both sides are represented by their learned counsels.

Today is fixed for order in this case.

This Misc(J) case number 72/2015 has arisen out of title suit

number 44 of 2015 upon a petition filed by the plaintiffs/petitioners

under order XXXIX rule 1 and 2 read with section 151 CPC praying

for granting ex parte ad interim temporary injunction.

Petitioner’s case in brief:

The  brief  facts  leading  to  the  institution  of  this  instant

petition is that the petitioners as plaintiffs has instituted a suit for

partition,  permanent  injunction  and  other  reliefs  against  the

opposite  parties  in  respect  of  Schedule  C  land  measuring  13.50

lessa covered under dag No. 450(old)/1325(New) of PP No. 100(old)

1161 (New) of Tinsukia Town & District, Tinsukia, Assam, which is

pending  for  disposal  in  this  court.  In  the  instant  petition,  it  is

averted  by  the  petitioners  that  there  is  every  doubt  that  the

opposite parties may by way of construction over the suit premises

will change its very nature and character and will create complicacy

in recovering the possession of the same. It is thus claimed that, if

the injunction is not granted then the petitioners would suffer losses
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which would be higher in degree and which could not be calculated

and compensated in terms of money. The petitioners also claim to

have prima facie a good case and also the balance of convenience

lies in his favour.  

The Case of the Opposite Parties:

The original opposite party no. 1, Sri Dasrath Prajapati (since

deceased),  has  filed  his  written  objection  against  the  instant

petition,  however  opposite  parties  no.  2,  3  &  4  and  proforma

opposite parties no. 1, 2 & 3 did not turn up to contest this Misc(J)

case and the suit proceeded ex-parte against them vide order dated

25/2/16 and proceeded ex-parte against proforma defendant no.4

vide order dated 13/11/15 of the court of my learned predecessor.

During the pendency of the suit, the original opposite party no. 1

died and he was substituted by his legal heirs i.e. opposite parties

no. 1(1) to 1(4), vide order of this court dated 27/11/2018, who, on

their appearance submitted that they want to rely upon the written

objection filed by the original opposite party no. 1(since deceased).

In the written objection so filed by the original opposite party no.

1(since deceased),  it  is pleaded that it  is opposite party number

1(since deceased) who was allotted the suit property described in

schedule  C  by  way  of  family  settlement  and  as  such  he  is  in

possession and occupation of the same and hence, no question of

interference with the use and occupation of the petitioner in respect

of the suit land arises. In such circumstances irreparable loss and

injury will be caused to the answering opposite party and not the

petitioner. It is further contended in the written objection filed by

the  original  opposite  party  no.1  (since  deceased),  that  as  he  is

financially weak, he never intended any kind of pucca construction

and  so  there  is  no  apprehension  of  construction  of  any  pucca

structure  over  suit  property  as  alleged  by  the  petitioner.  It  was

submitted by the learned counsel of the opposite parties no. 1(1) to

1(4) that suit land is in possession of the above mentioned opposite

parties and no ingredients of order XXXIX is satisfied in respect of

the instant petition.
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Decisions and reasons thereof:

Heard both sides. Perused the materials on record. Let me

now analyse if the petitioner’s case satisfies the principles for grant

of  injunction  in  view  of  the  three  golden  principles.  It  is  well

established that for grant of temporary injunction the petitioner has

to show that:

(a)    He has a prime facie case for trial;

(b)   That the balance of convenience lies in granting the injunction;

(c)   That the plaintiff would suffer irreparable loss or injury in case

the temporary injunction is not granted.

Let us discuss the materials on record for granting injunction in view

of the three golden principles:

(I) Prima Facie Case:

While  explaining  the  scope  and  ambit  of  the  connotation

“prima facie case” Hon’ble Supreme Court of India in the case of

Martin Burn Ltd Vs Banerjee (reported in AIR 1958 SC 79)

observed that “a prima facie case” does not mean a case proved to

the  hilt  but  a  case  which  can  be  said  to  be  established  if  the

evidence which is led in support of the same were believed. In the

instant case, after perusing the case record and hearing the learned

counsel, it is found that Shri Ram Sundar Kumar (since deceased),

was the absolute lawful owner of the land described in schedule A of

the plaint, which was later divided into two portion, schedule B and

schedule  C.  Schedule  B  land  was  inherited  and  occupied  by

Rangeela Ram Kumar. However, there is dispute as to the right, title

and interest over schedule C property amongst the legal heirs of

Ram Chabila Kumar (since deceased). It is averted in the petition

that the petitioners has got prima facie a good case and will suffer

irreparable loss and injury if the opposite parties are not restrained

from  interfering  the  peaceful  possession,  use,  occupation  and

enjoyment of schedule C suit premises and that there is every doubt

that the opposite parties are planning to raise pucca construction

over  the  suit  premises.  However,  on  the  other  hand,  it  was
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contented by opposite  party  no.  1  (since  deceased)  that  he has

acquired the right, title and interest in respect of the suit premises

by way of inheritance and is in the peaceful possession of the same

and even got  his  name mutated in the record of  rights  and the

petitioner who already got his due share in other property, does not

have any such right over the suit property. It was further contended

by opposite party no.1 (since deceased) that since he is financially

weak he is not planning to raise any such construction. In order to

prove its claim the learned counsel of opposite parties no. 1(1) to

1(4) has cited the judgment of Hon’ble Punjab and Haryana High

Court in Ashok Bansal And Ors. vs Gurdas And Anr. reported

in     2002 (4) Civil LJ 891  wherein it was held that:

"On a consideration of  the judicial  pronouncements on the

subject we are of the opinion that;

(i)  A co-owner who is not in possession of any part of the

property is not entitled to seek an injunction against another

co-owner  who  has  been  in  exclusive  possession  of  the

common property unless any act of the person in possession

of the property amounts to ouster, prejudicial or adverse to

the interest of the co-owner out of possession.

ii)  Mere  making  of  construction  or  improvement  of  the

common property does not amount to ouster;

iii) If by the act of the co-owner in possession the value or

utility of the property is diminished, then a co-owner out of

possession  can  certainly  seek  an  injunction  prevent  the

diminition of the value and utility of the property;

iv) If the acts of the co-owner in possession are detrimental

to  the  interest  of  other  co-owners,  a  co-owner  out  of

possession can seek an injunction prevent such act which is

detrimental to his interest.

In  all  other  cases,  the  remedy  of  the  co-owner  out  of

possession of  the property  is  to seek partition,  but not  an
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injunction restraining the co-owner in possession from doing

any act in exercise of his right to every inch of it which he is

doing as a co-owner."

The learned counsel of opposite parties also quoted judgment

of  Hon’ble Rajasthan High Court in Prem Chand Vs Manak

Chand And Ors,  reported in  AIR  1997 Raj  198 and  also  of

Hon’ble  Meghalaya  High  Court  in  Sabir  (Md.)  Vs  Abdul

Washid (Md.) reported in CR (P) No. 9 ( SH) of 2013,  to show

that the petitioner is not entitled to injunction order.  The learned

counsel of opposite parties no. 1(1) to 1(4) also submitted that on

the one side the petitioners in their plaint claim to be in possession

of Schedule C land but on the other hand they are praying for the

recovery of possession.

In  the  instant  case,  since  the  status  of  petitioners  as  co-

owner is vehemently denied by the opposite parties no. 1(1) to 1(4),

hence, the same needs to be proved after due adjudication and at

this stage we cannot declare them to be the co-owner and presume

them to be in possession of property by applying the law that, "The

possession of one of the co -sharers is the possession of all

of them”. From the perusal of the case record, it is seen that in the

prayer of the plaint, the petitioners themselves prayed for recovery

of 3/4th share of the petitioners out of the land described in schedule

C of the plaint leaving 1/3rd share of the opposite parties, impliedly

shows that the petitioners are not in possession of schedule C land.

Here I would like to cite a judgment of Hon’ble Supreme Court in

Bruce vs Silva Raj, reported in 1987 Supp. SCC 161, wherein

it was held that:

“Injunction can be granted in favour of person only if he has

possession  of  the  property.  If  he  has  no  possession,  the

possession  of  the  adversary  having  being  confirmed,  no

injunction can be granted.”

So, at this stage what appear from perusal of records which

also shows that the suit is for recovery of possession, is that, it is

the opposite parties no. 1(1) to 1(4) i.e. the legal heirs of opposite
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party  no.  1(since  deceased)  and  not  the  petitioner  who  are  in

possession of the suit land. Further, there is also nothing on record

to  show  that  the  suit  property  is  in  danger  of  being  wasted,

damaged or alienated by the opposite parties or that the opposite

parties threatens to dispossess, the petitioner or otherwise cause

injury to him in relation to the suit property. Petitioners had merely

raised a suspicion of construction, but had not proved so. For relief

under order XXXIX rule 1 & 2, there must be a prima facie case. No

relief can be granted on mere suspicion.

Hence, from the above discussion, I deem it proper to

hold that there is no prima facie case of the petitioners and

this golden rule does lies in favour of the petitioners.

Let us now see if the petitioner’s case satisfies the other 2 principles

for grant of temporary injunction.

(II) Balance of Convenience:

In the instant case in hand from the perusal of case records,

it appears that the petitioners have not been able to show that the

opposite  parties  are  interfering  with  the  use,  possession  and

occupation of the suit land. Hence, it could not be said that if the

opposite  parties  are  not  restrained  at  this  moment,  greater

inconvenience will be caused to the petitioners.

Therefore, the inconvenience which is likely to be caused to

the petitioners by refusing the injunction is not greater than

that which is likely to be caused to the opposite parties if

the same is granted. Thus the balance of convenience also

does not lie in favour of the petitioners.

(III)   Irreparable Loss and Injury  :

An  irreparable  injury  must  be  one  of  a  kind  which

cannot be adequately compensated by damages. An injury

will be regarded as irreparable where there exist no certain

pecuniary standards for measuring the damage.
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In the instant case, in hand, as petitioners does not have a

prima facie case and the balance of inconvenience also does lies in

favour of petitioners,  hence,  irreparable loss or injury will  not be

caused to the petitioners if the temporary injunction is not granted,

as at present the petitioners are not in possession of the suit land

and apart from raising doubt, no any circumstances has been shown

that the opposite parties are planning to raise pucca construction

over the suit land which will change its very nature and character.

However, on the other hand if the injunction is granted irreparable

loss will be caused to the opposite parties as they are in possession

and occupation of the suit land.

In  view  of  the  aforesaid  discussion,  it  is  held  that  the

petitioner does not  satisfy any of  the three golden principles for

grant of temporary injunction. Hence, the relief(s) sought for by the

petitioners is not allowed. As such the instant Misc.(J) case so filed

by  the  petitioners  praying  to  grant  temporary  injunction  stands

rejected.

This Misc.(J) case stands disposed of on contest. This order

will not affect the merit of the Title Suit No. 44 of 2015.

Munsiff No.1

Tinsukia
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