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IN THE COURT OF THE SPECIAL JUDGE (NDPS) 

AT MARGHERITA, TINSUKIA 
 

  NDPS Case No.09(M)/2013 

     U/S 18(c) of N.D.P.S Act 

 

State of Assam 

   -Vs- 

  Sri Purna Bahadur Chetry 

...  Accused person 

 

Present: Smti S.G. Bora 

  Special Judge,(NDPS) 

  Margherita, Tinsukia. 

 

  

Appearance:  

 

 For the Prosecution:  Sri R. Dutta, Ld. Addl. P.P.  

 For the Defence     : Sri Sriram Prasad, Advocate 

 

Date of argument :   01.10.2021 

 Date of judgment :   08.10.2021 

 

J  U  D  G  M  E  N  T 

    PROSECUTION  CASE: 
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1.   The prosecution case in brief is that on 

15.11.13 at about 6.30 A.M Nawab Imtiaz Ali, Excise 

Inspector Margherita Circle received a secret 

information that the accused Purna Bh. Chetry is 

indulged in business of selling opium from his house. 

Accordingly he went to the house of Purna Bh. 

Chetry, S/O Late Bir Bahadur Chetry, R/O Pathar 

Gaon under Lekhapani P.S. He searched his house, 

but no incriminating materials were found inside the 

house of the accused. The tea garden adjacent to 

the house of accused was also searched and under 

the bushes they recovered one polythene packet 

with three plastic packets inside the said polythene 

packet weighing 3 kgs in total inside the tea garden 

adjacent to the house of accused and in another bag 

near the said plastic packet one weighing-scale and 

some weights including three nos. of 50 grms, two 

nos. of 20 grms, one no. of 10 grms and one no. of 

5 grm weights were kept concealed. Those articles 

were seized. The accused Purna Bahadur Chetry was 

produced before the Court at Tinsukia for illegally 

keeping opium “Kani” within his house premises and 

was forwarded to judicial custody.  He later 

submitted offence report against the accused Purna 

Bahadur Chetry. Hence, this case was instituted. 
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2.  On receipt of the offence report, the Special 

Judge, Tinsukia registered the same as NDPS case 

and transferred the same to this Court for disposal. 

On receiving the offence report, a case was 

registered u/s 18(c) of NDPS Act. 

3.  The copy was furnished to the accused 

person and 4 complainant witnesses were examined 

and partly cross examined before charge. On perusal 

of the case record and hearing both sides and after 

perusal of the statements of four CWs before 

charge, this Court framed the charge u/s 18(c) of 

NDPS Act against Purna Bahadur Chetry vide order 

dated 31.08.15. The charge was read over and 

explained to the accused person to which he 

pleaded not guilty and claimed to be tried. 

4.   The CW-1 was further cross-examined 

after charge by the Ld. Counsel for the accused. The 

Ld. Counsel for the accused vide order dated 

31.03.21 declined to further cross examine the CW-

2, CW-3 and CW-4 whose further cross-examination 

were reserved earlier.  

5.  The accused person was examined u/s 313 

of the Cr.P.C. The defence was of total denial. Heard 
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the argument forwarded by the Ld. Counsel for both 

the parties. 

6.  Point for determination :-  

(i) Whether on the 15.11.2013, at about 6:30 A.M at 

Kathagaon under Lekhapani P.S, the opium were 

seized from the tea garden adjacent to the house of 

the accused which were concealed by the accused ? 

DISCUSSIONS, DECISIONS AND REASONS 

THEREOF 

7.  The following evidences were adduced by 

the prosecution for establishing its case: 

8.  CW-1, the informant Sri Nawab Imtiaz Ali 

stated in his evidence that on receiving secret 

information he alongwith his senior officers and his 

team went to the house of Purna Bh. Chetry at 

Pathar Gaon under Lekhapani P.S and they searched 

the house of the accused in presence of two other 

witnesses namely Diliram Sharma and Robin 

Sonowal. They found no incriminating materials from 

the house of the accused. But when searched near 

the tea garden adjoin the house of the accused, they 

found two bundles of which one bundle containing 

opium and other one containing a weighing scale. 
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The said two bundles were seized and collected the 

sample of opium in six packets each containing 5 

grms and sealed in presence of witnesses. He 

alongwith other witnesses namely Diliram Sharma, 

Robin Sonowal and Abdul Hussain and the accused 

put their signature in the said seized packets. 

9.  In his further cross he stated that he is the 

informant of this case. He investigated the case and 

he submitted the offence report in this case. Later 

he admitted that he was not the complainant as in 

Excise cases there is no need to file a complaint. He 

stated that he informed his superior officer about 

the information. He also admitted that according to 

Sec.42 NDPS Act the information should be reduced 

in writing and thereafter search should follow. But in 

this case the same was not done. He also admitted 

that he had not procured any search warrant from 

concerned authority. He admitted that no 

incriminating material was found from the house of 

the accused. But the seized articles were recovered 

from the tea garden adjacent to the house of the 

accused. There was no boundary fencing in the said 

tea garden as such any person can enter into the 

said tea garden where the seized articles were 

recovered. He sent the samples drawn from the 
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seized articles to FSL and collected FSL report. 

Though he drew 5 grms of samples but in the FSL 

report (Ext.5) the samples are shown as 5.91 grms 

and 7.35 grms in Ext.6. He admitted that he had not 

verified as to whom the tea garden belongs from the 

where the seized articles were recovered. He 

exhibited the confessional statement of the accused 

as Ext.2 which he recorded, but he also admitted 

that he does not remember whether he informed the 

accused that the same confessional statement may 

be used as evidence against him during trial. He 

denied that he took signature of the accused in a 

blank paper i.e Ext.2. He also admitted that he had 

not made any inventory at the time of seizure. It has 

also not been mentioned in M.Ext.1 and M.Ext.2, 

before which Magistrate he seized and drew up 

sample of the seized material. He admitted that he 

cleaned the polythene packet where he collected the 

samples with cloth in the place of occurrence. He 

admitted that as he had not made any inventory at 

the time of seizure, hence the seizure was not 

according to rules of NDPS Act. He also admitted 

that he has not followed the provisions of Sec.52(A) 

of NDPS Act. 
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10.  The C.W-2, Sri Robin Sonowal is a 

daily labour stated in his evidence that the accused 

has a tea garden near his house. One day while he 

was on his way to his home, one police personnel 

called him and asked him to put thump impression, 

accordingly he put thump impression. 

11.   In his cross, he admitted that he 

cannot say why he put his thump impression and no 

one explained to him anything and he was not 

shown anything. He put his thump impression as he 

is afraid of police. His further cross was declined 

12.  The C.W3 Sri Dilli Ram Sharma is a 

cultivator and stated in his evidence that about one 

year back (from 03.11.14) 30-35 persons from 

Excise Dept. came and called him at about 3 P.M. 

Police called him to the house of Purna Chetry. 

When he reached the house of Purna Chetry, one of 

them told him that they suspected the accused of 

involving of business of liquor and narcotics. The 

accused denied. The officer told him that his house 

will be searched, the accused agreed, the house of 

the accused was searched but nothing was 

recovered. Later the tea garden adjacent to the 

house of the accused was searched. There was no 

demarcation or boundary fencing. On search of the 



8 
 

tea garden a black cloth bag was recovered in the 

garden. There was a packet inside the bag which 

was covered with plastic paper. On opening it, 3 kgs 

300 grms of “Kani” was found inside it. It was 

divided in 6 parts and sealed. One weighing 

apparatus was also found inside the bag. His 

signature and Robin Sonowal’s signature were taken. 

The accused did not make any statement. He 

exhibited his signature on M.Ext.1, 2, 3, 4 & 5. 

Purna Bh. Chetry denied his involvement in the 

recovery of the “Kani”.  

At this point the prosecution declared this 

witness as hostile. 

13.  In the cross examination by the 

prosecution, he admitted that the accused told the 

Excise officer about his involvement with the trade 

or “Kani”.  

14.  In his cross by the defence, he stated 

that 4 police recovered the Kani from the tea 

garden. But he cannot say from which part of the 

garden, the recovery was made. His further cross 

was declined. 

15.   C.W-4, Md. Abdul Hussain who is 

Sadar Inspector of Excise stated in his evidence that 
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on 14.11.13 while he was serving as Excise 

Inspector, he was called by the Excise 

Superintendent alongwith his party to Tinsukia. He 

was informed that on 15.11.13 he is to report to the 

Superintendent to conduct a raid. Accordingly, on 

15.11.13 he reported alongwith his party including 

Inspector Priya Mohanta and his party, Deputy 

Superintendent, Excise Sri Sarat Baruah and APBN 

party. They went to Katha Gaon, Margherita. They 

gheraoed a house, the gaon bura was called. 

Thereafter they raided the house. Prior to the raid, 

all the persons who entered the house underwent a 

body search. But nothing was recovered from inside 

the house. He alongwith some others searched the 

tea garden adjacent to the house of the accused and 

they recovered a bag tied up with a plastic bag 

which contained “Kani”. The accused confessed that 

he had concealed the Kani in the garden. 

16.  In his cross, he stated that he was not 

examined by the I.O. He does not know the name of 

the gaon-bura.  He did not enter the house during 

search. The tea garden is an open space. His further 

cross was also declined by the accused. 

17.   Heard the Ld. Counsel for the accused 

as well as Ld. Addl. P.P and perused the record and 
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evidences adduced by the prosecution carefully. 

Sec.18 of the NDPS Act reads as “Punishment 

for contravention in relation to opium poppy 

and opium– Whoever, in contravention of any 

provision of this Act or any rule or order made or 

condition of licence granted there under, cultivates 

the opium poppy or produces, manufactures, 

possesses, sells, purchases, transports, imports 

inter-State, exports inter-State or uses opium shall 

be punishable, - 

(a)  Where the contravention involves small 

quantity, with rigorous imprisonment for a term 

which may extend to six months, or with fine which 

may extend to ten thousand rupees, or with both;  

(b) where the contravention involves 

commercial quantity, with rigorous imprisonment for 

a term which shall not be less than ten years but 

which may extend to twenty years and shall also be 

liable to fine which shall not be less than one lakh 

rupees which may extend to two lakh rupees: 

Provided that the court may, for reasons to be 

recorded in the judgment, impose a fine exceeding 

two lakh rupees; 
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(c)  in any other case, with rigorous 

imprisonment which may extend to ten years and 

with fine which may extend to one lakh rupees. 

18.  The main defence taken by the Ld. 

Counsel for the accused is that the Excise personnel 

did not follow the procedure of Sec. 42/52(A) NDPS 

Act and nothing was recovered from the possession 

of the accused. 

19.  In this present case, I find that the 

prosecution case is that on getting secret 

information the Excise Inspector and his team went 

to the house of the accused and raided his house, 

but no incriminating material was found from his 

house. But the seized materials were found from the 

adjacent tea garden. The CW-1 stated that in the 

confessional statement of the accused (Ext.2) the 

accused admitted that 3 kgs of illegal Kani alongwith 

weighing apparatus were recovered from the 

adjacent tea garden by searching his tea garden 

which were seized. He is involved in the said 

business of opium for about 3 years and one person 

from Manipur supplied him the opium. The P.W2 

who is shown as the witness in the seizure list and 

the confessional statement of the accused stated 

that while he was returning to home, he was 
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stopped by one sepoy and asked him to put his 

signature on a paper. Accordingly he put his thumb 

impression on a paper, but he was not shown 

anything at that time. The C.W3, who is also a 

seizure list witness and a witness to the confessional 

statement of the accused before the police stated in 

his cross that he was shown the recovered articles, 

but he cannot say from which part of the garden the 

seized articles were recovered. He stated that the 

accused did not make any statement in his 

presence. He also stated that he cannot say why he 

put his signature on the confessional statement of 

the accused. From the above evidences of the 

seizure list witnesses and the confessional statement 

witnesses, I find that the prosecution could not 

prove the seizure list as well as the confessional 

statement made by the accused. The accused was 

not produced before the court for recording the 

statement u/s 164 Cr.P.C of the accused. The 

accused in his statement recorded u/s 313 Cr.P.C, 

stated that he had not made any confessional 

statement. There is no evidence that the seized 

articles were kept by the accused in the tea garden. 

It has been stated by the witnesses that there was 
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no boundary fencing in the tea garden where the 

alleged drugs were recovered. 

20.  In the case of Dharampal Singh Vs 

State of Punjab, (2010)9 SCC 608, Hon’ble 

Supreme Court held that, “It is trite that to bring 

the offence within the mischief of Section 18 of the 

Act possession has to be conscious possession. The 

initial burden of proof of possession lies on 

prosecution and once it is discharged legal burden 

would shift on accused. Standard of proof expected 

from the prosecution is to prove possession beyond 

all reasonable doubt but what is required to prove 

innocence by the accused would be preponderance 

of probability.” 

21.  Section 52-A(2) of NDPS Act requires 

that the officer-in-charge of the nearest police 

station or the Officer empowered u/s 53, the officer 

referred to in sub. Sec. (1) of Sec. 52(A) of NDPS 

Act, shall prepare an inventory of the seized NDPS 

substances and make an application to the 

magistrate for certifying the correctness of the 

inventory so prepared, taking photographs and 

certifying the photographs of the seized articles by 

the Magistrate and allowing to draw samples in 

https://indiankanoon.org/doc/325366/
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presence of the Magistrate and certifying the 

correctness of any list of samples so drawn. 

22.  But in this case, the C.W1 who is the 

I.O has not made any inventory of the seized articles 

which is mandatory as per law and includes 

description, quality, quantity, mode of packing, 

marks, numbers and such other identifying 

particulars etc. 

23.   The CW-1 Nawb Imtiyaz Ali who 

investigated this case, admitted that they have not 

prepared any inventory. He also admitted that he 

had not followed the provisions of Sec. 52(A) of 

NDPS Act. 

24.  From the above evidences, discussions 

and considering all the above facts and 

circumstances, the statements of the witnesses, I 

find that the prosecution failed to prove the offences 

punishable under section 18(C) of NDPS Act against 

the accused persons Sri Purna Bahadur Chetry, 

beyond all reasonable doubts. The prosecution could 

not prove the recovery of the seized Opium from the 

possession of the accused Purna Bahadur Chetry. 

Accordingly, the above stated accused person is 

acquitted and I exonerate the accused person from 
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the offence punishable u/s 18(c) of the NDPS Act 

setting him at liberty forthwith. The bail bond shall 

stand cancelled after 6 (six) months. 

25.  The seized Opium of this case shall be 

destroyed as per the provisions of NDPS Act, 1985 

after following due process of law and in due course 

of time, if not destroyed in the meanwhile by the 

Drugs Disposal Committee. 

26.  Let a copy of this judgment be sent to 

the District Magistrate, Tinsukia under section 365 of 

the Code of Criminal Procedure. 

27.  Given under my hand and seal of this 

court on this 8th day of October, 2021. 

Dictated and corrected by me 

 

 

(S.G. Bora)          (S.G. Bora) 
Special Judge,(NDPS)      Special Judge, (NDPS) 

Margherita              Margherita 
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A   N   N   E   X   U  R  E 

COMPLAINANT WITNESSES: 

CW1 – Sri Nawab Imtiaz Ali 

CW2 – Sri Robin Sonowal 

CW3 – Sri Dilli Ram Sharma  

 

COMPLAINANT DOCUMENTS : 

Ext.1 – Seizure list 

Ext.2 - Statement of the accused  

Ext.3 - Sketch Map 

Ext.4 - Forwarding of FSL report 

Ext.5 to Ext.9 – Offence reports. 

 

 

DEFENCE WITNESSES :     NIL 

 

DEFENCE DOCUMENTS : 

Ext.A – Signature of accused (Reverse side of 

Ext.1) 

 

 

 

 

 ( S.G. Bora ) 
  Special Judge (NDPS) 

Margherita 
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08.10.21  The accused Sri Purna Bahadur 

Chetry present. 

The judgment is pronounced in the 

open court in presence of the accused person. 

The judgment is prepared in separate sheet and 

kept with the record. 

The prosecution failed to prove beyond 

all reasonable doubt that the accused was found 

possessing, selling or purchasing any drugs or 

psychotropic substances. Accordingly, accused 

Sri Purna Bahadur Chetry is acquitted and I 

exonerate the accused person from the charge 

punishable u/s 22(b) of the NDPS Act setting 

him at liberty forthwith.  

The bail bonds shall stand cancelled 

after 6 (six) months. 

Let the seized articles, if any, be 

destroyed in due course of time as per law, if 

not destroyed yet. Send a copy of this judgment 

to the Learned District Magistrate, Tinsukia u/s 

365 Cr.P.C. 

Accordingly, this case is disposed of. 

 

 

 

( S.G. Bora ) 
Special Judge (NDPS) 

Margherita 

 


