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IN THE COURT OF THE ADDL. SESSIONS  JUDGE-2 (FTC), 

TINSUKIA 

 
District :  Tinsukia 
 
Present :   Sri B. Sutradhar, AJS,   
        Addl. Sessions Judge-2, 
          (FTC), Tinsukia.     
 

                       Criminal Appeal No. 05(1)2020 
      Arising  out  D.V case  no. 29 of the  Protection   

of  Women from  Domestic Violence Act, 2005 
    

Sri  Pradip Mishra, 

    S/o. Lt. Joginder Mishra, 

    R/o. Tingrai Habi Gaon, 

    P.O. & District. Tinsukia, Assam.   

           -----------------Appellant.  

         -Versus- 
 

                        Smt.  Pooja Mishra, 

                        W/o.  Sri  Pradip Mishra, 

                     Daughter  of Sri  Dayashankar  Pandey, 

                        Resident  of  Graham  Bazar  Shiv  Mandir, 

             P.O & District – Dibrugarh,  Assam.  

                       …................... Respondent. 

Appearance :- 

         Sri U. Verma………...….Advocate for the Appellant. 

         Sri  M. K Singh.......Ld. Defence  Counsels  for the Respondent.      

    

         Date of argument      : 27.09.2021. 

         Date of Judgment      : 05.10.2021. 
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 J U D G M E N T 

 

1.           This  appeal is  preferred Under Section 29 of 

the Protection  of  Women from  Domestic Violence 

Act, 2005 against the order dated 10.02.2020 passed  

by the  Learned  Judicial Magistrate 1st Class,  

Tinsukia  in  D.V Case  no. 29/2018   whereby the Ld. 

Trial Court  passed  an   interim maintenance of  Rs. 

1200/-   to  the  minor  son(Sri  Arman  Mishra) of  

the  aggrieved  woman  alongwith  residence order. 

 

2.          The  brief fact of the case  is  that  the  

respondent  filed  an application under  section  12 of  

the Protection of  Women  from Domestic Violence  

Act,  2005  against  the  appellant  before  the  

learned Chief  Judicial Magistrate, Tinsukia. On  

receipt  of  the  complaint, the  same  was registered  

as DV Case NO. 29/2018 and  transferred  the  same 

to  Ld. JMFC  Tinsukia for  disposal.    

 
3.         That  the  appellant states  that  he has  

married the  Respondent  in  the  year  2013 and  out 

of  the  said  wedlock two  children i.e  one male 

child  namely,  Sri  Armaan  Mishra aged  about  5 

years  and a  female  child, namely  Miss  Arohi  

Mishra aged  about  two and  half years  were  born. 

That  the  respondent  has  filed  a  petition praying  

for interim  maintenance and  resident  for  herself  

and  her  minor  son  against  which  the  appellant  
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filed  objection   on 10/02/2020 but  the Ld. JMFC, 

Tinsukia  passed  an  order  directing  the  appellant  

to  pay  an  amount  of  Rs. 1200/-  per  month  

towards  the  interim  maintenance  to  the  minor  

son  from  the  date  of  order  and  further  order. 

The  appellant   was  ready  to  abide  by  the  above  

mentioned  order   as a part  of  the  above  order  

but the Court  also  directed the  Appellant  to  make  

interim  arrangements  to  allow  the  respondent  to  

reside  in  the  shared  household or  to  secure  

same  level  of  alternative  accommodation  for  the  

respondent  as  enjoyed  by  her in  the  shared  

househo9ld  or  to  pay  rent  for  the  same  to  the  

amount  of  Rs. 2500/-  within  15  days  till  disposal  

of  the proceeding.  

 

4.         Being  highly   aggrieved   and   dissatisfied  

with the impugned order, the Appellant,  namely, Sri  

Pradip  Mishra among  other  things   has drawn the 

attention to set aside the impugned order dated  

10.02.2020 on the  following among other grounds  - 

a. For that the order dated 10.02.2020  is  not  

maintainable  on  facts  and  the  circumstances  

of  the  case  and liable  to  be  set  aside.  

b. For  that  the other  part of  order  dated  

10/02/2020 allowing  resident,  was  passed  

without  applying  judicial  mind  and  also  

without  taking into  consideration  the  facts  of 

the  case. The  appellant  do  hereby  submits  
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that  only  after  few  months  of  his  marriage,  

the  Appellant  was  compelled  by  the  

respondent  to  leave  his  home  and  stay  with  

her  in  a  rented  house,  be it  taken  into  

account  that  the  rent  of  the  aforesaid  

rented  house was  Rs. 1200/-  only  per  month. 

c. For  that  the  Appellant  further  begs  to  

submit  here  that  the  Respondent  is  also  not 

entitled to  reside  in  the  shared  household  

because  she  was  living  in  a  rented  house  

when  she  left  the  house on 27.03.18  without  

any  reason and  so  the  impugned  order  

directing  the  Appellant  to  secure  the  same 

level  of  alternative  accommodation  for  the  

respondent  as  enjoyed  by her  in  the  shared  

household is  liable  to  be  set  aside. 

 
d. For  that  the  Appellant  do  hereby submits  

that  he  is  working  in  a  shop  whereby  he  

earns  an  amount  of  Rs. 6000/-  only  (the  

salary  slip has  also  been filed  in  the  lower 

court)  and  the  appellant  also  submits  that  

beside  the  respondent and  his  two  minor 

children,  he  also has  his  old  aged  mother  to  

look  after and  maintain and  as  such  it  is  not  

possible  on  his  part  to  pay  such  huge  

amount of rent  to  the  respondent  and  as  

such  the part  of  the  order directing  the  

Appellant to  secure  alternative  accommodation  
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and pay  rent  of  Rs. 2500/- to  respondent  is  

also liable  to  be  set  aside,  being 

unreasonable.  

 
e. For  that  the  Appellant  also   submits here that 

vide  petition  no. 778/19  dated  25.12.2019, 

the  respondent  has  prayed  for  interim  

maintenance  only  for  their  minor  son  namely 

– Sri  Armaan  Mishra  and  not  for  their  minor  

daughter,  and  if  the  petition fled  for  interim 

maintenance  for  the  minor  daughter  in  

future,  the  Appellant  will  have  to  pay. 

 
f. For  that  the  Appellant further  begs  to  state  

here  that  the  respondent  has  filed  multiple  

cases  against  the  respondent  including  

Maintenance  Case  no. 60/2018,  which  was  

disposed  of  by  the  Ld. SDJM,  Tinsukia  and  

another  case  being  Maintenance  Case No. 

44/2018,  which  is  pending  in  the  Court  of  

the  Ld. JMFC,  Smt. S. Bhuyan  at  Dibrugarh 

and  at  present  it  is  at  Evidence  stage. 

 
g. For  that  the  Ld. JMFC,  Tinsukia did  not  

consider  the  fact  that  the  Appellant  is  

salaried  person earning  only Rs. 6,000/- per  

month and  it  is  not  possible  on  his  part to  

arrange an  alternate accommodation and  pay  

rent  of  Rs. 2500/- for  the same  to  the  

respondent and  that  the  said  order  has  been  
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filed  without  applying  judicial  mind  and  

reasoning.  

 
h. For  that  the  Appellant would  himself  came  to  

a  miserable state  if  he  would  have  to  pay  

the  amount as directed  by  in  the  said  order  

and  also  if  any  order  of  maintenance  would  

be  allowed  in  the  above  referred   

maintenance  case. 

 
i. For  that  the aforesaid  order  is  liable  to  be  

set  aside  as  the  Ld. JMFC, Tinsukia  did  not   

consider  the  contentions  and  documents  filed  

by the Appellant  alongwith  show case and  

hence the  part  of  the  aforesaid  order  is  

liable  to  be  set  aside. 

 

j. For  that  the  Ld. JMFC,  Tinsukia  while  passing  

the  said  order did  not  consider  the  

averments  submitted  by  the  Ld. Counsel  for  

the   Appellant  and  also  that  the  Appellant  is  

himself  in  a  suffering  state  in  the  absence  

of  a  peaceful  conjugal  life,  lack  of  company  

of  his  two  minor  children  and  also  is  facing  

financial  difficulties. 

 
k. For  that  the  Appellant   crave  leave  of  the  

Court  to  place  other  grounds  at  the  time  of  

the final hearing  of  the  appeal for  setting  

aside the  impugned  order  dated  10/02/2020, 
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allowing  interim  maintenance  for  the  minor  

child and  residence  orders  to  the  respondent.     

   
5.        The Respondent has contested  the appeal by 

appearing in the instant case.    

 
6.         I have   heard  the   arguments  advanced  by   

the learned counsels of both the parties and also 

deciphered the materials on record, especially the  

D.V Case  no. 29/2018  U/s. 12 of  the  Protection  of  

Women  from  Domestic  Violence  Act,  2005  for an 

appropriate conclusion of the instant revision.    

      
7.         I  have  carefully  perused the Memo of Appeal, 

the case record of the learned court below, impugned  

order, in  D.V  case  no. 29/2018  both oral and 

documentary. I have also heard the arguments 

advanced by the learned counsels for both the sides.  

 

POINT FOR DETERMINATION: 
 

8.         Basing upon the material on record now the  

Point to be decided by the appellate court is that – 

 

(i)Whether the  dated  10/02/2020  is  liable  

to  be  set  aside and  quashed?  

 
Discussion Decision & Reasons thereof  
 

9.         Before   appreciating  the   rival   contention   

of   the  Ld. Counsels for  the respective  parties I 

have  gone  through  the order  dated 10.02.2020. 
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10-02-20    

                     Aggrieved woman present  and  has  filed  affidavit 

of  evidence  of  herself. Copy  of the  same  has  been  

received  by  the  other  side. It  is  also  stated  on  behalf  of  

the  aggrieved  woman  that  she  would  not file  any further  

evidence. 

                    Respondent  Pradip  Mishra  has  filed attendance  

through  learned  counsel. Other  respondents  are  absent. 

                    The aggrieved woman  has  filed  citations of 

Honourable  Gauhati  High  Court  with  regard  to  domestic 

incident  report. 

                    The aggrieved woman  had  vide petition  778/19 

dated 23-12-19  prayed  that  interim  orders  be passed  

upon  the  issue  of  residence as  well as monetary  relief for  

the  petitioner  and  her  minor  son.  The  learned  counsels  

of  both  sides  were  already heard  on  the  said  petition. 

The  learned  counsels  were  further  heard  today  with  

regard  to  the  citations   filed  by  the  aggrieved woman. 

                   The aggrieved woman   has  stated  that  the  she  

and  her  minor  children  have  been  facing  financial  

hardship to  maintain  their  day  to  day  life  due  to  non-

availability  of  basic needs  like  clothing,  medical  expenses,  

day  to  day  fooding,  lodging  etc.  The aggrieved woman  

has  also  stated  that she  has  been  a  victim  of  domestic  

violence  and  the  conduct  of  the  respondent  has  been  

forced  to  stay  at  the  house  of  her  poor  parents  as  she  

is  unable  to  maintain  herself   and  her  two  children. It  

has  also  been  the  assertion  of  the  respondents  that  she  

is  presently  not  residing  at  her  matrimonial  home. 

                  The  respondent  side  particularly  the  respondent   

husband  has  not  denied  the  fact  that  the  aggrieved  

woman  is  his  wife  or  that  they have  children  together  

but  the  learned  counsel  appearing  on  behalf   of  the  
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respondents  submitted  that  the  aggrieved  woman  cannot  

claim  the  relief  as  she  and  the  respondents  never  lived   

in  a  shared  household  and  the  relief  also  cannot  be  

allowed  as  the  domestic  incident  report  has  not  yet  

come  for perusal  of  the  Court. Moreover  it  has  also  been  

claimed  by  the  respondent  side  that  the  aggrieved  

woman  is  a  working  woman  having  handsome  salary  but  

the  respondent  husband  has  agreed  to  bear  the  

expenses  of  his  children. 

                    It  is  the  assertion  of  the  aggrieved  woman that  

when  the  situations  became  unbearable for  the  

respondent  and his  family members,  they  suggested  the  

respondent to live  separately  with  the  aggrieved  woman 

and  accordingly  they  shifted  to a  rented  house. So   it  is  

seen  that  it  was  at  one  point of  time  that  the  aggrieved  

woman  had  a  shared  household  with  the  respondents. 

Moreover a domestic  incident report is  to  be  considered  

mandatorily only  when  the  aggrieved woman  had made her 

complaint to the Protection Officer  and  not  otherwise.  In  

the  instant  case the  aggrieved  woman had not  filed  her  

petition through  the  Protection  Officer  and  so  it  would  

not  be  proper  to refuse to  make  any  order  with  regard  

to  the  prayer  of  the  aggrieved  woman merely  on  the  

ground  that  the  domestic  incident  report  has  not  been  

perused.  

                  Interim  maintenance  allowance  are  made  so  that a  

party  might  have  some  financial  and  other  support  until  

final  order  has  been  passed. The veracity  of  the  rival  

assertions  of  both  parties  would  be  decided  in  course  

on  the  basis  of  evidence but  at  the  same  time  it  is  also  

to  be seen  that  the  person  aggrieved  is  not  forced  into  

a  live  vagrancy. It  is  seen  by  the  Court  that  the  

respondent  husband  is  an  able  bodied  person  and  

moreover  he  has  also  stated  that  he  works  in a  shop. 
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                    In  view  of  the  aforesaid  discussion  I  am of  the  

opinion  that  an  order  of  interim  maintenance  of  Rs. 

1200/-(Rupees  One  Thousand and  Two  Hundred only) per  

month  to  the  minor  son  (Sri  Arman  Mishra)  of  the  

aggrieved  woman  from  the  date  of  this  order  until  

further  order   will meat  the  ends  of  justice  in  the  instant  

case. The  aggrieved  woman  may  receive  the  interim  

maintenance  allowed  on  behalf  of  her  minor  son.  In  

addition  to  it  the  respondent  husband  shall  make  interim  

arrangements  to  allow  the  aggrieved  woman  and  her  

two  minor children  to  reside  in  the  shared  household  or  

to secure  same  level of alternate  accommodation  for  the  

aggrieved  woman  and  her  as  enjoyed  by  her  in  the  

shared  household or  to  pay  rent  for  the  same  to  the  

amount  of  Rs. 2500/- (Rupees  Two  Thousand  and  Five  

Hundred only) within 15(fifteen)  days  till  disposal  of  the  

proceedings.  

                  Fixing 05-03-20  for  cross  examination  of  

PW/payment  of  interim  maintenance/DIR/necessary  order.     

                                                  Sd/-   

                                            JMFC,  Tinsukia                                                                                            

                                 
10.         On hearing of both  sides  it  is  clear  that  vide  

order  dated  10/02/2020 the  Learned  court below  

passed  an  order  directing  the  Respondent to pay  

Rs. 1,200/- per  month  to  the  minor son  Sri  

Arman  Mishra  of  the aggrieved  woman  from  the  

date  of  order.  In  addition  to  that  it  was  

directed  that the  Respondent/husband shall  make  

interim  arrangement to allow  the  aggrieved woman 

and her two  minor children  to reside  in  the  same  
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household  or  to  secure same  level of alternate  

accommodation   for  the aggrieved  woman  in  the 

shared  household or  to  pay  rent   of  Rs. 2500/- 

(Rupees  Two  Thousand  and  Five  Hundred only) 

till  disposal  of  the  proceeding. 

 
11.          During  the  course  of hearing  the  Ld. 

Advocate appeared  for  the  Respondent  submitted  

that  the  aggrieved  person  have  two  children  and   

prayer  was  made before  the  Court for  interim  

maintenance  of  two  children  of  the  aggrieved  

person  alongwith  other  relief  i.e  residence  order  

etc. It is  also stated  by  the respondent of  this case  

that the  Learned  court below  in order dated 

10/02/2020 allowed  maintenance to  her son of  Rs. 

1200/-.  

 
12.          The  appellant  is  represented  by  his Ld. 

Advocate  who  in  the  open  court  admitted and  

conceded that  the  Appellant is  not in  a position  to  

provide  alternate accommodation  being  the  

Petitioner is already  residing  in  rented  house  

while  she  left  the  house  and  further  conceded  

that if  Rs. 2500/-(Rupees Two Thousand Five  

Hundred) only is allowed  to  be  given to  two  minor  

children  of  the  respondent,  they  have  no  

objection to  that  effect. The  respondent  who is 

represented by ld. Advocate has  also  agreed  to  

the  same. The order which  is under  challenge is  

an  interim  order  which have  effect  only  during  
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the  pendency of  the proceeding  and  in  that  

situation when  both  the  parties have  agreed  to  

an  amicable  way  that if Rs. 2500/- (Rupees Two 

Thousand Five  Hundred) only is  paid  to  the  

children of  the  respondent,  there  is  nothing more  

to  be  taken  into  consideration. 

 
13.          Keeping  in  view  the  entire  facts  and  

circumstances  and  the  interim  nature  of  the  

order,  I  do  not  find  that more  thing  is required  

to  be  discussed  and  decided  being  a solution  

have  already been  find  out  by  the parties  

themselves. 

 
O R D E R 

 
14.           So,  the  order  so  passed  by  the  Ld. Court  

below  dated 10/02/2020 is  modified  to  the extent 

that  the  Appellant  shall  pay Rs. 2500/- (Rupees 

Two Thousand Five  Hundred) only per  month  to  

both the  children  of  the aggrieved party  within 15  

days of  every  English  Calendar  month till  disposal  

of  the  case. So,  keeping  in  view  all  the  above,  

the  order  dated  10/02/2020 is  modified setting  

aside  the other  part  of the  order. 

 
15.           The  appeal  is partially  allowed with  the  

above  modification. 

 
16.            The  appeal  is  disposed  of  on  contest  

without  any  cost. 
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17.             Send  back  the  original Case Record  being 

D.V Case No 29/2018   to the Court  of  Learned   

JMFC,  Tinsukia  along with a copy of this judgment 

and order.   

 
18.             Given under my hand and seal of this Court on 

this  the 5th  day of  October, 2021.  

 
 

Dictated and corrected by me:     

        

 

             (B.  Sutradhar)                                   (B.  Sutradhar)                                               
    Addl. Sessions Judge-2(FTC),               Addl. Sessions Judge-2(FTC),                          

      Tinsukia.                                           Tinsukia.    


