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IN THE COURT OF THE SPECIAL JUDGE : : : 

TINSUKIA : : : : ASSAM 

District:  Tinsukia 

Present: Sri C. Das,  
  Special Judge,  
  Tinsukia 

 

 

  POCSO Case No. 12 (T) of 2019 
                          U/s.6 of POCSO Act  
 

The State of Assam.................................Complainant 

- Versus   -  

Sri Ananda Karmakar, 

S/o Sri Gopal Karmakar, 

R/o Dighaltarang T.E., Khumsang Line,  

P.S. Baghjan,  

District: Tinsukia (Assam)….......................Accused 

 

 Appearance: 

Sri B.L. Agarwal, Spl. P.P. ............. For the State 

Sri S. Sarma, Advocate   .............. For the Accused  
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Date of Evidence: 30.09.2019, 25.10.19, 10.03.21,  

        & 03.08.2021 

Date of Argument: 13.09.21, 27.09.21 & 30.10.2021

      

Date of Judgment:    12.11.2021 

 

J   U   D   G   M   E   N   T 

      

1. It is unfolded from the record that on 29.04.2019, 

the complainant Sri Dhiraj Chik lodged an ejahar before 

the Officer In-charge of Baghjan Police Station, alleging 

inter-alias that on the same day, at about 3.30 pm., the 

accused Ananda Karmakar took away his minor 

daughter, aged about five years, to Dighaltarang Tea 

Estate, Section No.16 and sexually assaulted her in the 

said tea garden.   

 

2. Accordingly, the police registered the Baghjan P.S. 

Case No.16/2019 u/s.376(2)(i) I.P.C., read with Section 

4 of POCSO Act and started the investigation. During 

the period of investigation,  the victim girl was 

produced before a Magistrate for recording her 

statement u/s. 164 Cr.P.C., and she was also, sent for 
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medical examination. The Doctor's report of the victim 

girl goes like this:-  “General physical examination – 

Normal. Clothing – mud stained.  Teeth could not be 

examined properly as the victim was uncooperative. 

There was old nail abrasion on her back.  Local 

examination over the perineum, on inspection, redness 

in and around the hymen seen. Tenderness and 

congestion present. Per vaginal examination was not 

done. Vaginal smear from in and around the hymen 

taken and as per report, examination of supplied smear 

does not show any spermatozoa. USG of pelvic organs 

advised and reports gave normal study. Radiological 

examination was done and as per report, the age of the 

victim was 3 to 5 years. The doctor has opined that 

there are signs suggestive of recent use of force 

consistent with recent sexual assault. As per estimated 

physiology and radiological examination, her age was 3 

to 5 years”. 

 

3.  The Investigating Officer visited the place of 

occurrence and drew its sketch map and examined the 

witnesses. On conclusion of investigation and on the 

basis of materials, the I.O. filed the charge-sheet 

against the accused Ananda Karmakar, u/s.376(2)(i) 
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I.P.C. and u/s.4 of the POCSO Act to face trial in the 

court. 

 

4. On his appearance before this court, the relevant 

copy of the case was furnished to the accused 

immediately. After hearing of the parties, the charge 

u/s.6 of Protection of Children from Sexual 

Offences Act (in short; the POCSO Act) was framed 

against the accused. On being read over the said 

charge, the accused pleaded not guilty and claimed to 

stand the trial.  

 

5. In the trial, the prosecution examined as many as, 

8 (eight) witnesses, including the Investigating Officer 

and Medical Officer to support its case. The case of 

defence is total denial and false implication, as it 

appears from the statement of the accused recorded 

u/s. 313 Cr.P.C. The accused however, declined to 

adduce any defence evidence. The arguments of the 

parties were heard at length.  

   

POINT FOR DETERMINATION: 

6.  The only point to be determined in this case is as 

to whether the accused Ananda Karmakar on 

29.04.2019 at Section  No.16 of Dighaltarang Tea Estate 
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under Baghjan Police Station committed aggravated 

penetrative sexual assault upon the victim girl? 

 DECISION AND REASONS THEREOF: 

7. As it appears from the record that in order to 

prove the case against the accused person, the 

prosecution side has examined as many as eight 

witnesses, including the doctor, who examined the 

victim girl during the period of investigation.  

 

8. Dr. Lovelin (PW6), who examined the victim girl at 

the time of investigation, has proved the medical report 

as Ext.2, along with laboratory report as Ext.3 and 

radiological report with X-ray plates as Ext.4. The doctor 

also proves the USG report with images as Ext.5. The 

evidence of PW6 is already narrated herein above. The 

evidence of PW6 is as such, needless to reproduce 

herein again. In the cross-examination, PW6 stated that 

on the basis of finding of redness, congestion and 

tenderness in and around hymen, she gave the report. 

The aforesaid injuries cannot be sustained by other 

means. Apparently, the defence could not find out any 

contradictory version of PW6 to discredit her finding. 

There is no controversy about examination of the victim 

girl by PW6. The medical evidence shows that the 
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victim girl was subjected to recent sexual assault. Now 

it is to find out who committed the said offence against 

the victim girl. Hence, to find the same, it is necessary 

to go through the evidence of the prosecution. 

 

9.  PW1 Sri Dhiraj Chik, is the informant of the case 

as well as, the father of the victim girl. This witness 

stated in his evidence that the victim is his daughter 

and now, she is aged about five years.  He has brought 

her birth certificate.  M. Ext.1 (proved in original) is the 

birth certificate of his victim daughter.  As per M.Ext.1, 

her date of birth is 22.11.2014. He stated that the 

occurrence took place about five months ago, at about 

3.30 P.M. At the time of occurrence, he was away to his 

duty, in the garden. He returned home at about 4 P.M. 

The accused had sent his son to a shop to buy 

something and when his son had left for the shop, the 

accused took his victim daughter to the garden. After 

some time, his son returned home, who told his wife 

that the accused had taken away his sister to the 

garden. After hearing about the fact, his wife went in 

search of his daughter. She could not find his daughter 

immediately. Thereafter, people of the locality gathered 

and they found that the accused was coming with the 

victim girl on a bicycle and also found that the victim 
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girl was crying. His wife and the people found that the 

victim girl was mud-stained and tealeaves had also, 

stuck to her person.  Immediately, the victim girl was 

taken to the garden hospital and nurses examined her 

and gave her first-aid and told that there was injury in 

her vagina. While his victim daughter was taking to the 

hospital, he was informed about that fact and he also 

reached the hospital. After that, he had lodged the 

ejahar. Ext.1 is the ejahar and Ext.1(1) is the signature 

of PW1. The ejahar was written as per his version. 

Thereafter, the police took his daughter to the hospital 

for her medical examination. After that, his son and his 

daughter, both were sent to the court for recording their 

statements u/s.164 Cr.P.C.  

 

10. In his cross-examination, PW1 stated that he does 

not remember, who wrote the ejahar for him. He did 

not go through the ejahar.  In the ejahar, the word 

“dushkarm” has been used and he knows that 

“dushkarm” means something bad. The house of the 

accused is visible from his house and it stands near to 

his house. They never had talking terms with the 

accused, but they did not have any enmity with the 

accused. Police did not record his statement.  So, he did 

not tell police about the facts, which he stated in the 
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court. His daughter also, did not tell him anything about 

the occurrence. He denied the suggestion that he 

deposed false evidence against the accused. He further 

denied that since he has  been maintaining enmity with 

the accused, he has filed this false case against him. 

Apparently, the evidence of PW1 is not direct version. 

 

11. PW2 Smti Suntika Boraik, is the mother of the 

victim girl and wife of PW1. She deposed that the 

occurrence took place about five months ago. At the 

time of occurrence, she and her husband (PW1) were at 

home and her son Nikhil and victim daughter had gone 

to a shop. The accused gave Rs.5/- to her son to bring 

biscuits from a shop and when he had gone to the 

shop, the accused took her victim daughter on a bicycle 

to the garden. Then her son came home and told her 

about those facts. She along with her husband went to 

the garden in search of her victim daughter. She also, 

reported the matter to some neighbours. When they 

were going for their search, they found that the 

accused was coming from the garden with her victim 

daughter on a bicycle. She noticed that the tealeaves 

were stuck on the garments of her victim daughter and 

her victim daughter was crying at that time. She 

immediately, took her victim daughter to the garden 
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hospital and the nurses of the hospital examined her 

victim daughter and the nurses told her that her victim 

daughter had sustained injury in her private parts. 

Thereafter, her husband had lodged the ejahar. Police 

sent her victim daughter to the hospital for her medical 

examination. Police also sent her son and victim 

daughter to the court for recording their statements. 

 

12. In her cross-examination, PW2 denied that she 

did not state before police that the nurses told her that 

her victim daughter had sustained injury in her private 

parts. She also denied that because of previous enmity 

with the accused, they have filed this false case against 

him. 

 

13.  PW3 Sri Nikhil Chik @ Lakhindar is the brother of 

the victim girl. He deposed that he knows the accused. 

The accused gave him Rs.5/- and asked him to bring 

biscuits for the accused from the shop. Thereafter, the 

accused had put his younger sister on his bicycle and 

took her away. He immediately, returned home and 

informed his mother (PW2) about the said fact. Later 

on, his mother found his sister in the company of the 

accused, when they were coming together. After the 
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incident, he was produced before the court for 

recording his statement and he gave his statement 

u/s.164 Cr.P.C., wherein he had put his thumb 

impression.  

 

14. In his cross-examination, PW3 stated that at 

about 4 P.M., the occurrence took place. There were 

some other people also, when the accused gave him 

Rs.5/- and asked him to go to the shop. They had seen 

the accused giving him Rs.5/-. He denied that he is 

tutored. PW3 is a child witness and necessary questions 

to ascertain his competency to tender evidence were 

asked before recording his evidence, to which he could 

reply satisfactorily. It appears that PW3 corroborates 

the version of PW1 and 2. 

 

15. PW4 Smti Sabina Toppo, is a nurse at 

Dighaltarang Tea Estate Hospital. She deposed that 

after the occurrence, she came to know about the 

accused Ananda Karmakar.  The occurrence took place 

about six months ago.  One day at about 6 P.M., the 

victim girl was brought to the hospital by her mother 

(PW2).  The mother of the victim girl told them that 

Ananda Karmakar  had taken her daughter into the 
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jungle.  On examination, she found that the body of the 

victim girl was wet and there were tealeaves in her 

vagina. The girl was complaining of pain in her vaginal 

parts and she did not allow them to examine her 

vagina. Then, they referred her to Tinsukia Civil 

Hospital. 

 

16. In her cross-examination, PW4 stated that she 

does not know, how the tealeaves were found in the 

vagina of the victim girl. The victim girl did not tell her 

anything about the occurrence, nor did she find any 

visible injuries. It appears that PW4 supports the 

version of PW2.  

 

17. PW5 Smti Sushila Topno, is also, a nurse of 

Dighaltarang Tea Estate Hospital. She deposed that she 

knows the accused since after the occurrence. She 

knows the victim girl since before the occurrence. On 

the day of occurrence, she was not on duty, but she 

was present in the hospital. At about 6 P.M., the victim 

girl was brought to the hospital by her mother (PW2). 

Her mother told them that her daughter was taken into 

the jungle by the accused Ananda Karmakar. She saw 

that the body of the victim girl was wet and tree leaves 
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were attached to her body. The victim girl did not allow 

them to examine her vagina and she was complaining 

of pain. Then, they referred her to Tinsukia Civil 

Hospital. 

 

18. In her cross-examination, PW5 stated that she 

has no personal knowledge about the occurrence. The 

victim girl did not tell them anything about the 

occurrence. They did not clinically examine the victim 

girl in their hospital. Apparently, the evidence of PW4 

and 5 is consistent to the version of PW2. 

 

19.  PW7 is the victim girl. Her name is withheld. She 

deposed in her evidence that she knows the accused 

and his name is Ananda Karmakar. She stated that the 

accused took her to the garden drain, where the 

accused opened her pant. Thereafter, the garbage on 

the drain fell on her. 

 

20. In her cross-examination, the victim girl stated 

that she did not state the facts of opening her pant by 

the accused to police earlier. The victim girl is tender 

age and as such, all the necessary questions were put 

to her to ascertain her competency as witness, to which 
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she could reply properly and accordingly, she was 

examined.  

 

21. PW8 is the Investigating Officer Chitra Ranjan 

Buragohain.  He deposed that on 29.04.2019, he was 

working as Officer In-charge at Baghjan Police Station 

and on that day, the complainant Dhiraj Chik had 

lodged a written ejahar, stating inter-alias that on the 

same day, at about 3.30 P.M., the accused Ananda 

Karmakar had sexually assaulted his 5 years old 

daughter. On receipt of the said ejahar, he registered 

the case being Baghjan P.S. Case No.16/2019 

u/s.376(2)(i) I.P.C., read with Section 4 of POCSO 

Act.  He took up the investigation. Ext.1 is the ejahar 

and Ext.1(2) is his signature with endorsement.  During 

investigation, he visited the place of occurrence. At 

first, he visited the Dighaltarang hospital, since the 

victim was getting medical treatment there. He 

examined the witnesses, namely; Dhiraj Chik, Debgi 

Mansing, Suntika Boraik, Sobina Topno and Sushila 

Topno in the hospital. Thereafter, he went to Khumsang 

line, where he apprehended the accused Ananda 

Karmakar. He brought the accused to the police station 

and arrested him on that day.  On the next day, he 

visited the place of occurrence and drew its sketch map 
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vide Ext.6 and Ext.6(1) is his signature.  He arranged 

medical treatment for the victim girl at Tinsukia Civil 

Hospital and brought the accused to Tinsukia to 

produce him before the court.  On 03.05.2019, he sent 

the victim girl to the court for recording her statement 

u/s.164 Cr.P.C. He received the copy of statement of 

the victim girl vide M.Ext.2. Thereafter, he collected the 

medical report of the victim girl. He had taken the copy 

of birth certificate of the victim girl from her guardian 

vide M.Ext.1. On conclusion of investigation, he 

submitted the charge-sheet against the accused vide 

Ext.7. 

 

22. In his cross-examination, I.O. stated that he took 

up the investigation of the case on 29.04.2019 at about 

6.45 P.M. He went to the place of occurrence on 

30.04.2019. In Ext.6 (sketch map), he has shown the 

place of occurrence, which is in between tea bushes, 

but he has not mentioned this fact. He has also not 

mentioned the name of the garden as well as, the 

section number of the plantation. He did not find any 

incriminating material at the place of occurrence. He 

has not seized any wearing apparel, either of the 

accused or the victim girl. There is no mention of 

contacting either Child Line or CWC, Tinsukia in respect 



15 

 

  

of the incident in his case diary. As per M.Ext.2, he did 

not find that the victim girl stated that she was sexually 

assaulted by the accused. 

 

23. From the above evidence of the prosecution side, 

it is expedient to find out the age of the victim girl 

(PW7), who is admitted the daughter of PW1 and 2. It 

appears that during the evidence, PW1 submitted the 

birth certificate of the PW7 in the court vide M.Ext.1. 

There is no dispute that M.Ext.1 is issued by the 

competent authority and there is no legal bar to admit 

the said certificate into the evidence of this case. On 

perusal of M.Ext.1, it appears that the date of birth of 

PW7 was 21.11.2014. The occurrence took place on 

29.04.2019. Hence, PW7 was aged about 5 years old at 

the time of occurrence. So, the victim girl; PW7 is found 

to be a child within the meaning of Section 2(d) of 

POCSO Act.  

 

24. So far as the evidence of the PW1 and 2 is 

concerned, it appears that PW2 got the report from 

PW3 that PW7 went missing with the accused after 

going out of the house with PW3 on the fateful day. 

While searching PW7 immediately, PW2 informed PW1. 
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There is consistency between PW1, 2 and 3 in the 

evidence. It is true that PW1, 2 and 3 are from the 

same family, but that does not affect their credibility 

since the sequence of event from leaving out of the 

house by PW7 to her recovery, is consistently disclosed 

by each one of them. Moreover, the evidence of PW1 

and 2 is duly corroborated by PW4 and 5, who are 

independent witnesses of the occurrence. It is correct 

to say that PW7 as well as PW3 are child witnesses of 

the occurrence and both of them are brother and sister. 

In that case, there is likelihood of they being tutored by 

PW1 and 2 as their parents.  

 

25. A child is a competent witness of the occurrence if 

he or she could reply rationally to the questions put to 

them to assess their capability to tender evidence in a 

case. In Dattu vs. State (1997) 5 SCC 341, it was 

held that a child witness if found competent to depose 

to the facts and is reliable, his/her evidence could be 

the basis of conviction.  

 

26. In another case, reported in Bhagwan Singh vs. 

State (2003) 3 SCC 21, it was held that ordinarily the 
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court should seek corroboration from other evidence 

before acting on the evidence of a child.  

 

27. In Chhagan Dame vs. State of Gujarat 1995 

SCC (Cri)182, it was held that any sign of tutoring will 

render the evidence questionable  if the court is 

satisfied, it may convict a person without looking for 

corroboration of the child's witness. It has been stated 

many a time that support of a child's evidence should 

be a rule of prudence and is very desirable. 

 

28. In Suryanarayana vs. State of Karnataka 

(2001) 9 SCC 129, it was held that the evidence of 

the child witness cannot be rejected per se, but the 

court, as a rule of prudence, is required to consider 

such evidence with closed scrutiny and only on being 

convinced about the quality of the statements and its 

reliability, base conviction by accepting the statement of 

the child witness. The fact that the witness being a child 

witness would require the court to scrutinize her 

evidence with care and caution. 
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29. Having taken into consideration of above settled 

law, in the present case in hand, it appears that what 

PW3 stated in his evidence is corroborated by PW1, 2 

and 7. Therefore, no reason is found to disbelieve the 

version of PW3. On the other hand, the evidence of 

PW4 and 5 makes it clear that the version of PW2 is 

trustworthy and reliable. Apparently, the evidence of 

PW1, 2 and 3 proves the fact clearly that the accused 

took away PW7 to a tea-garden after asking PW3 to 

bring some biscuits from a shop for Rs.5/- only and 

then, the accused and PW7 were seen coming from tea-

garden side on a bicycle. Further, the evidence of PW2 

proves the fact that PW7 was seen with some tea-

leaves stuck on her garments, which is corroborated by 

PW4 and 5 since they found the clothes of PW7 were 

wet at the time of examination in the garden hospital. 

Unless the clothes of PW7 were not wet, tea-leaves 

would not have stuck upon her garments. Hence, the 

evidence of PW2 is reliable and believable.  

 

30. Learned Special Public Prosecutor submitted that 

the medical evidence supports the prosecution case as 

well as, PW4 and 5 the nurses, noticed injuries on 

private part of the victim girl immediately after the 

occurrence. He argued that admittedly, the victim girl 
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did not state about anything regarding penetration, but 

simply stated that the accused put off her pant, is 

sufficient enough to draw presumption u/s. 29 of 

POCSO Act to convict the accused.  

 

31. On the other hand, learned counsel for the 

accused submitted that the victim did not speak about 

any penetration and as such, no presumption can be 

drawn against the accused. He is innocent and may be 

acquitted out of doubt in the prosecution case.  

 

32. It is correct to say that the medical evidence 

corroborates the fact that PW7 was subjected to sexual 

assault, having found injuries on the private part of 

PW7. The evidence of PW4 and 5 suggests of the same 

fact, but the evidence of PW7 does not suggest in terms 

of medical evidence. Her evidence only discloses that 

the accused opened her pant after taking her to a 

garden drain, but she omitted to say said statement 

before the police earlier. As such, said piece of the 

evidence of PW7 is not accepted. However, other part 

of the evidence of PW7 that the accused took her to a 

drain of garden remains intact without any element of 

doubt.  
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33. A little girl, aged about 5 years, like PW7 was 

taken by the accused to a tea-garden to make her 

isolated from her brother, and then, put her a wet drain 

containing tea-leaves, makes it clear that the accused 

had the sexual intent to take PW7 to such isolated place 

to satisfy his sexual pleasure. PW7 may not support  the 

same out of shame, but medical evidence confirms the 

ill-act of the accused to PW7. There is no material in the 

evidence of PW7 to disbelieve her version to the extent 

as stated above and she is duly corroborated by PW1, 2 

and 3. Hence, it establishes that the accused took the 

victim child with criminal intent to commit the offence. 

Therefore, it is presumed u/s. 29 of POCSO Act that 

the accused took the victim (PW7) to garden drain with 

sexual intent in order to commit the offence of 

aggravated penetrative sexual assault upon her. Since 

the victim girl was below 12 years of age, it attracts the 

offence u/s. 6 of POCSO Act as defined u/s. 5(m) of 

POCSO Act.  

 

34. Admittedly, PW7 did not speak of anything of 

penetration by the accused as pointed out by learned 

defence counsel. But the section 3(b) of POCSO Act 

defines it clearly that the insertion of any object or a 

part of the body to any extent, is sufficient to attract 
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the offence. Herein this case, penetration of some 

extent was done or completed on the private part of the 

victim girl, as per medical evidence. Hence, the offence 

of penetrative sexual assault was completed to attract 

the offence. So, such argument of the defence counsel 

does not have force in law.  

 

35. Under the above facts and circumstances of the 

prosecution case, it appears that the prosecution could 

able to prove its case beyond all reasonable doubt. 

Therefore, the accused is held guilty u/s. 6 of POCSO 

Act and he is convicted thereunder. The sentence 

hearing will be taken on next date fixed. 

 

36. The judgment is delivered on this the 12th day of 

November, 2021. 

Dictated & corrected by me.  

  

                (C. Das) 
        Special Judge        Special Judge                          

       Tinsukia      Tinsukia 
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DATE : 16.11.2021 
  

HEARING ON THE POINT OF SENTENCE 

1. The accused Ananda Karmakar produced in the 

court.  Heard the accused on the point of sentence. He 

stated nothing.  Apparently, there is no previous 

conviction proved against the accused, but the offence 

so committed is highly serious in nature, which cannot 

be taken lightly.  The accused is a very young person, 

but the offence is very serious.   

 

    O     R     D     E     R  
                                  

2. Considering the facts and circumstances of the 

case, the age, antecedent and character of the accused, 

he is sentenced to Rigorous Imprisonment for 20 

(Twenty) years with fine of Rs.2,000/- (Rupees 

Two Thousand), in default, Simple Imprisonment 

for 6 (six) months  u/s.6 of POCSO Act. The fine 

so imposed, if paid by the accused, shall be given to the 

victim girl in due course for the purpose of her medical 

expenses and rehabilitation.  The period already 

undergone by the accused in jail is set off u/s.428 

Cr.P.C. 

3. Apparently, the victim is entitled to get 

compensation as per Assam Victim Compensation 
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Scheme u/s.357 Cr.P.C.  Accordingly, the DLSA, Tinsukia 

is hereby directed to make necessary inquiry and to pay   

compensation  to the victim girl as per the Scheme. 

Inform the DLSA, Tinsukia immediately. 

4. Furnish free copy of judgment to the accused 

immediately.  Forward a copy of judgment to the 

District Magistrate, Tinsukia u/s.365 Cr.P.C. 

5. Given under the hand and seal of this court on 

this the 16th day of November, 2021. 

Dictated & corrected by me.  

  

                (C. Das) 
        Special Judge        Special Judge                          

       Tinsukia      Tinsukia 
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  A   P   P   E   N   D   I   X 

 PROSECUTION WITNESSES: 

1. PW1 - Sri Dhiraj Chik... Informant 

2. PW2 - Smti Suntika Boraik 

3. PW3 - Sri Nikhil Chik @ Lakhindar 

4. PW4 - Smti Sabina Toppo 

5. PW5 - Smti Sushila Topno 

6. PW6 - Dr. Lovelin ………… (M.O.) 

7. PW7 - The victim girl(name withheld) 

8. PW8 -Sri Chitra Ranjan Buragohain...(I.O.) 

PROSECUTION EXHIBITS: 

1. Ext.1- Ejahar 

2. Ext.2- Medical Report 

3. Ext.3- Laboratory Report 

4. Ext.4- Radiological report with X-ray plates 

5. Ext.5- USG report with images 

6. Ext.6- Sketch map 

7. Ext.7- Charge-sheet 
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Materials Exhibited by Prosecution 

1. M.Ext.1- Birth certificate of the victim girl 

2. M.Ext.2- Statement of the victim girl u/s.164 Cr.P.C.      

DEFENCE WITNESS: 

  None 

 

       Special Judge 
                     Tinsukia 
 


