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IN THE COURT OF THE SPECIAL JUDGE :: TINSUKIA ::  

 

Present:  Sri C. Das, 

        Special Judge, 

        Tinsukia 

 

JUDGMENT IN POCSO CASE NO.59 (T) OF 2018 

U/s. 6 of POCSO Act 

 

State of Assam………………………………………….Complainant  

- Versus  –  

 Md. Mazid Ali @ Deepak, 

 S/o Late Surat Ali, 

 R/o Dihingia Gaon, Tinsukia, 

 P.O., P.S. & Dist: Tinsukia (Assam)…………….Accused  

 

Appearance: 

For the State  :  Mr. B. L. Agarwal, Special P.P. 

For the Accused  :  Mr. S. R. Prasad, Advocate 

 

Date of recording evidence  :  18.02.19, 19.03.19,  

      04.05.19 & 06.02.21 

Date of argument   :  08.10.21 & 26.10.2021 

Date of judgment   :  09.11.2021 
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J    U    D    G    M    E    N    T 

 

1. The case of the prosecution briefly, is that on 26.10.2018 

the informant Smti Rina Orang lodged the ejahar before the 

Officer-in-charge of Tinsukia police station, alleging inter-alias 

that on 25.10.2018, her 14 years old daughter; the victim girl, 

(name withheld) was taken to the doctor for examination and 

treatment as she was ill.  But after her check up, doctor opined 

that her daughter is 4 months pregnant. On inquiry from the 

victim girl, she came to know that four months back, while her 

said daughter was alone in the house at Dihingia gaon, the 

accused, who resided nearby as tenant of one Pradip Rai, 

entered into her home and forcefully committed rape on her 

daughter, taking advantage of her loneliness, for which her 

daughter is now 4 months pregnant.  

 

2. Accordingly, the police registered the Tinsukia P.S. Case 

No.1415/2018 and started the investigation. During the 

investigation, the I/O recorded the statement of the witnesses 

and sent the victim girl for medical examination and to record her 

statement u/s. 164 Cr.P.C. The I/O collected the medical report 

of the victim girl. At the end of the investigation, the I/O having 

found sufficient materials submitted the charge-sheet against the 

accused to face trial in the court.  
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3. After appearance of the accused in the court, he was 

furnished with the relevant copies of the case. Then, upon 

hearing of  both parties and on perusing the materials, the 

charge u/s. 6 of Protection of Children from Sexual Offences Act 

(in the short; the POCSO Act) was framed against the accused. 

The charge was read over and explained to the accused, who 

pleaded not guilty and claimed to be tried.     

 
4. During the trial, the prosecution examined as many as, 10 

(ten) witnesses, including M/O to support its case. Thereafter, 

the statement of the accused was recorded u/s. 313 Cr.P.C., 

where he denied all the incriminating circumstances appeared 

against him in the evidence of the prosecution, but the accused 

declined to adduce any defence evidence. The argument of the 

parties was heard at length and the evidence on record is 

carefully perused.  

 
5. POINT FOR DETERMINATION : 

 Whether in between 1.1.2018 to 26.10.2018 at Dihingia 

gaon, under Tinsukia police station, the accused committed 

penetrative sexual assault upon the 14 years old victim girl and 

made her pregnant? 

 

 DISCUSSION, DECISION AND REASONS THEREOF : 

 

6. It is a case where the allegation against the accused is that 

he committed sexual assault upon the victim, for which she was 
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found pregnant for 4 months. So, the nature of allegation itself 

shows that the offence was not detected immediately after its 

occurrence, but after 4 months of its happening.  

 

7. PW1 Smti Rina Orang is the informant of the case and 

mother of the victim girl. She stated inter-alias that she produced 

the birth certificate of the victim daughter vide M.Ext.1. She 

further deposed that on the fateful day, when she noticed that 

the belly of the victim daughter had grown bigger, she asked the 

victim daughter as to how it had happened, but the victim 

daughter did not give any answer. So, she took the victim 

daughter to the local doctor. The doctor told her that her victim 

daughter was four months pregnant. Then only, her victim 

daughter told her that the victim was made pregnant by the 

accused Deepak. She organized a village meeting, where the 

accused denied his wrongdoing. Thereafter, she lodged the 

ejahar before the police. The pregnancy of her victim daughter 

was automatically terminated in the civil hospital.  

 

8. In the cross-examination, PW1 stated further that she did 

not know the contents of the ejahar, as it was lodged by people 

of the village. She stated that in the village meeting, the victim 

daughter had disclosed that she was made pregnant by the 

accused. She never saw the accused visiting her house. Now, her 

said daughter is student of Class-VII. She goes to school at 8 

a.m. and returns at 3 p.m. The victim daughter did not tell her 
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where the accused had sexual intercourse with her. Police did not 

preserve any blood sample of the fetus of the victim daughter for 

DNA profiling. PW1 and her husband go out for work every 

morning. Thus, the evidence of PW1 indicates that she 

discovered the offence so committed against her victim daughter.  

 

9. PW2, the victim girl (name withheld) is the daughter of 

PW1. She stated that one day about more than six months ago, 

after returning from school at about 3 p.m., she was changing 

her clothes inside her house. At that time, suddenly, the accused 

entered into her house. The accused gagged her mouth from 

behind and in the kitchen, he committed sexual intercourse with 

her. In this way, the accused had sexual intercourse with her on 

three occasions. The accused threatened her that he will kill her, 

if she disclosed the matter to her parents and that is why, she did 

not tell her parents. At one point of time, her belly started to 

swell, so her mother took her to hospital. The doctor declared her 

to be pregnant. She disclosed before the doctor that the accused 

had made her pregnant. Her mother arranged a meeting in the 

village. She told the public that the accused made her pregnant. 

The accused attended the said meeting, but he denied his 

involvement in her pregnancy. Police sent her for medical 

examination. She was also, sent to the court for recording her 

statement vide Ext.1 with her signatures. After some days, she 

delivered a dead baby in the Tinsukia civil hospital.  
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10. In her cross-examination, PW2 stated that her mother 

instructed her as to how she would speak in the court. Today, 

she has stated about whatever she stated in the public meeting 

organized by her mother. She spoke to police what her mother 

instructed her and to the Magistrate. Before her swollen belly was 

detected by her mother, she never disclosed about the 

occurrence to anyone. Police did not seize dead fetus of her child.  

 

11. The evidence of PW3 Smti Kalpana Hazarika is that nearly 

four months back, a village meeting was organized and she 

attended the said meeting. In the said meeting, PW2 victim girl 

told that after she had come from school, the accused took her to 

the kitchen of her house and committed rape upon her. The 

people in the meeting, asked the accused as to whether he was 

involved in the said offence and the accused denied his 

involvement in the said act. In the cross-examination, PW3 stated 

that she never heard about the said occurrence. Thus, the 

evidence of PW3 only discloses of meeting of the occurrence.  

 

12. PW4 Sri Sukram Orang stated that one day, PW1 had come 

to his house and told him that she convened a meeting and he 

should come to the meeting. PW1 also told that her daughter has 

been made pregnant. She did not tell him as to who had made 

her daughter pregnant. In the meeting, the victim girl told him 

that the accused had made her pregnant. The accused was 
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present in the meeting, but he denied having made the victim girl 

pregnant.  

 

13. PW5 Sri Ramesh Munda stated that the mother of the 

victim girl told him that her daughter was pregnant, but did not 

tell him as to who made her daughter pregnant. PW5 was 

declared hostile and cross-examined by the prosecution.  

 

14. PW6 Dr. Rani Gogoi deposed that on 26.10.2018 at 

Tinsukia civil hospital, at about 1.25 p.m., she examined the 

victim girl, as  the victim girl gave a history of sexual assault six 

months back. On examination, she found that on set of 

menstruation one year back. Cycle of menstruation – 4 days. Last 

menstruation period - August. There is no menstruation at the 

time of the incident. She was not pregnant at the time of 

occurrence of the incident. There is no clotting of blood stain 

clots. On examination, no injury was present over her whole body 

at the time of examination. Vagina or cervix examination could 

not be done due to pregnancy. Vaginal swab not taken due to 

pregnancy. Urine for pregnancy test- positive. USG examination- 

single intra uterine pregnancy at 26 weeks + - 2 weeks. 

According to radiological examination, the age of the victim was 

below 18 years and between 15 to 17 years. Opinion- The victim 

is found pregnant for six months. There is no sign of forcible 

sexual intercourse and she was below 18 years of age.  
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15. PW6 stated that Ext.5 is the medical report with her 

signature and Ext.6 is the USG report while Ext.7 is the 

radiological report with x-ray plates. Thus, the medical evidence 

makes it clear that PW2 was six months pregnant at the time of 

examination by doctor.  

 

16. Further, PW7 Sri Badan Ch. Moran, a local Goanburah 

stated in his deposition that on 26.10.2018, two boys came to his 

house and asked him to come to the house of PW1. They told 

him that the accused committed some bad acts upon PW2. Then 

he came to the house of PW1. He asked PW2 about the facts of 

the case and she told him that the accused had committed sexual 

acts upon her. He also asked the accused about the veracity of 

the said allegation and the accused denied the allegation. PW2 

told him that the sexual relationship with the accused took place 

in her house. On that day, PW1 told him that her daughter was 

made pregnant by the accused.  

 

17. In the cross-examination, PW7 stated further that he did 

not state before the police that the mother of the victim told him 

that her daughter was made pregnant by the accused. When he 

reached the house of PW1, he saw that more than 50 persons 

had already gathered there. Prior to that day, the mother of the 

victim girl never called him to her house. He has given evidence 

in this case, on the basis of whatever he had heard from the 

victim girl and her mother.  
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18. PW8 Sri Dhanya Kanta Borah deposed inter-alias that about 

six months ago, a meeting was held in the house of the victim 

girl (PW2). He went to the said meeting. When people gathered 

in the meeting, the mother (PW1) of the victim girl told that the 

accused had committed bad act upon her daughter. The victim 

girl (PW2) was also asked about the aforesaid act. She told 

something, but he could not hear properly what she said. The 

accused was also asked about the veracity of the said allegation, 

but the accused denied having even the knowledge about the 

said allegation. The victim girl did not tell that she was pregnant 

on that day, but her mother was telling people that her daughter 

was pregnant.  

 

19. In the cross-examination, PW8 contradicted his above 

version. He stated that the victim girl (PW2) never stated that the 

accused had committed sexual assault upon her. She also never 

told that the accused had made her pregnant. Thereafter, the 

people of the village handed over the accused to the police.  

 

20. PW9 Smti Phulo Orang deposed inter-alias that she came to 

know about the pregnancy of the victim girl (PW2), when she 

was taken to a private clinic by her mother (PW1). There was a 

meeting in the house of the victim girl on the aforesaid issue. In 

the said meeting, the victim girl told the people that the accused 
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had made her pregnant. The accused used to reside in his 

village.  

 

21. In the cross-examination, PW9 stated the mother of the 

victim girl is her sister-in-law. The accused resides in a house, 

which is situated in front of her house. She never saw the 

accused visiting the house of the victim girl. Prior to the said 

meeting, the mother of the victim girl never told her anything 

against the accused. The victim girl herself never told her that 

she was made pregnant by the accused.  

 

22. The evidence of PW10 Birbal Orang is that a public meeting 

was held in the house of the victim girl and her mother called him 

to the said meeting. He attended the said meeting accordingly.  

He saw a boy and the victim girl in the said meeting. The present 

accused was the said boy. On that day, the victim girl was 

pregnant. The victim girl told the public that the accused had 

made her pregnant. The accused on the other hand, denied his 

involvement in the pregnancy of the victim girl.  

 

23. In the cross-examination, PW10 stated that the mother of 

the victim girl is his aunt. On the day of meeting, he came to 

know about the occurrence. Prior to that day, the victim girl nor 

her mother ever told him about the facts of the case. In the said 

meeting, he personally did not question the victim girl.  
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24. Learned Special Public Prosecutor submitted that on the 

basis of above consistent evidence, the order of conviction can be 

based upon, since the offence relates to sexual in nature where 

the evidence of the victim is vital and reliable. Hence, he urged to 

convict the accused as per law.  

 

25. Per contra, learned counsel for the accused submitted that 

the evidence of the victim girl cannot be relied upon to base a 

conviction order against the accused. He submitted that the 

victim girl even below 18 years old, was quite matured enough of 

the act so committed by the accused against her, but she kept it 

mum for long time to her parents which creates that there is 

doubt on her version. Apart from that, there is no scientific 

investigation by I/O on the way of DNA test of fetus of the victim 

girl to ascertain, who is the culprit of the occurrence. In other 

words, there is no reliable evidence on record so tendered by the 

prosecution and as such, the accused may be acquitted, he 

maintained.  

 

26. As regards to age of the victim girl, learned counsel for the 

accused relied on the decision, reported in Criminal Appeal 

No.208/2012 Lachit Gogoi vs. State of Assam wherein, 

Hon'ble Gauhati High Court observed inter-alias that the medical 

opinion has also not supported the case of the prosecution that 

the victim was a minor at the relevant time, because the medical 

officer opined that her age was 16-17 years at the time of 
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occurrence and that the exact age cannot be mentioned and 

there may be variation of age of two years on either side.    

 

27. It is also placed on record the decision, reported in 

Bharosey vs. State of UP 2010(1) SCC 722 wherein, it was 

held that in a criminal trial prosecution is bound to prove the age 

of the victim and said that in a criminal trial, conviction cannot be 

based on an approximate age which is not supported by any 

record. The failure to produce the admission form of the school 

which would have primary evidence regarding the age of the 

prosecutrix, is fatal.  

 

28. In another case, reported in 2012 SCR 2723 Smti. 

Kavita vs. UP & ors., it was held that the determination of age 

is on the realm of being the estimated age on account of 

scientific exercise. This is the reason, Hon'ble Supreme Court in a 

case of Jaya Mala vs. Home Secretary, AIR 1982 SC 1297 

observed that if the age has been determined by the doctor, 

medically, then 3 years have to be added to such assessed age.   

 

29. From the above evidence of the prosecution so tendered by 

its witnesses, it appears that as regards to age of the victim girl 

(PW2), the prosecution not only examined doctor but also, 

produced her birth certificate vide M.Ext.1.  Therefore, when 

there can be determined of age on record, medical evidence 

needless to taken into consideration, which is based on 
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assessment of age. As per M.Ext.1, which was issued by the 

competent authority, shows that the date of birth of the victim 

girl was 7.4.2004. The occurrence took place 4 months prior to 

26.10.2018. This fact is based on record. Hence, it appears that 

the victim girl was 14 years old at the time of occurrence and 

below 18 years of age at the time of occurrence and therefore, is 

a child within the meaning u/s. 2(d) of POCSO Act.  

 

30. As far as the evidence of the PW1 is concerned, it appears 

that she detected the offence so committed against PW2. 

Accordingly, she reported it to first to the local public in a 

meeting and then to the police to set the law in motion. It 

appears that the evidence of PW3, 4, 7, 8, 9 and 10 is relating to 

knowledge of the occurrence in a meeting convened by PW1. So, 

their evidence is hearsay type only. Most importantly, the 

evidence of PW2, who is sole and minor victim of the occurrence,   

the prosecution case stands on her evidence. If her evidence is 

partly reliable then, the benefit goes to the accused. Therefore, it 

is necessary that her evidence must be wholly reliable and 

trustworthy.  

 

31. After going through the evidence of PW2, it appears that 

the medical evidence only supported her to the extent that she 

was pregnant. No medical evidence on record, supporting the 

fact that PW2 was subjected to sexual assault. Her evidence 

discloses that the accused by entered into her home, committed 
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sexual intercourse with her, when she was alone. It was done not 

for once but for more than once. Still PW2 kept mum to disclose 

the occurrence to PW1 at any point of time immediately after the 

occurrence. She allowed the accused to take advantage of her 

nature to commit the offence. Had there PW2 been disclosed the 

occurrence immediately even after last time of sexual intercourse 

with her, it could have been possible to hold that the accused 

committed the said offence. Hence, the evidence of PW2 itself 

shows that she allowed the accused to commit the offence. It is 

possible to hold that it may be PW2, who invited the accused to 

commit the offence. PW2 was 14 years old and as such, she 

could at least understand the  sexual conduct of the accused and 

therefore, she could have raised hue and cry for help of local 

people, but that was not done by PW2. Only she blamed the 

accused for threatening her. That is not sufficient, since the 

occurrence took place secretly more than once. Moreover, there 

is no scientific investigation by I/O by forcing the accused to go 

for DNA test since the accused denied the allegation of PW2. 

Under such circumstances, the evidence of PW2 is not 

trustworthy and reliable to believe.  

 

32. Under the above facts and circumstances, it is held that the 

prosecution has failed to prove its case against the accused 

beyond all reasonable doubt. Accordingly, the accused is held not 

guilty u/s. 6 of POCSO Act. The accused is acquitted and set at 
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liberty. His bail bond however, shall remain in force u/s. 437A 

CrPC.  

 

33. Even though, the prosecution could not prove its case due 

to lack of proper evidence but PW2; the victim girl, is entitled to 

get compensation u/s. 357 CrPC., and under Assam Victim 

Compensation  Scheme for the offence committed against her. 

So, the DLSA, Tinsukia is directed to pay adequate compensation 

to the victim girl after proper inquiry and as per law. Inform the 

DLSA, Tinsukia. Forward a copy of judgment to the District 

Magistrate, Tinsukia u/s. 365 CrPC.  

 

34. Given under the hand and seal of this court on this 9th day 

of November, 2021.  

 

Dictated and corrected by :  

 

 

                          (C. Das) 

      Special Judge        Special Judge 

         Tinsukia            Tinsukia  
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ANNEXURE: 

List of prosecution witnesses: 

 PW1 ….. Smti. Rina Orang …….. informant  

 PW2 ….. The victim girl 

 PW3 ….. Smti. Kalpana Hazarika 

 PW4 ….. Sri Sukram Orang 

 PW5 ….. Sri Ramesh Munda 

 PW6 ….. Dr. Rani Gogoi …. M/O 

 PW7 ….. Sri Badan Ch. Moran 

 PW8 ….. Sri Dhanya Kanta Borah 

 PW9 ….. Smti. Phulo Orang 

 PW10 … Sri Birbal Orang 

List of defence witnesses : 

 Nil  

List of documents of the prosecution :  

 Ext.1 …. Statement of the victim u/s. 164 CrPC 

 Ext.2 …. Nil  

 Ext.3 …. Nil 

 Ext.4 …. Nil 

 Ext.5 … Medial report  

 Ext.6 … USG report 

 Ext.7 … Radiological report  

 Material Exhibits: 

 M.Ext.1 ….. Birth certificate of the victim 

                   Special Judge 
                      Tinsukia 
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