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IN THE COURT OF THE SESSIONS JUDGE : : 

TINSUKIA 

 

District: Tinsukia 

 

Present: Sri C. Das, 

  Sessions Judge, 

  Tinsukia 

 
(Criminal Revision is filed against the order dated 

11.10.2019 passed in C.R. Case No.56C/2019 by learned 

Sub-Divisional Judicial Magistrate(S), Tinsukia)  

 

  Criminal Revision No.01 (1) of 2020 

 

M/s Stellar Tea Industry, 

Having its head office at Makum Road, Tinsukia, 

Represented by its Partner Sri Abhishek Keshan, 

S/o Sri Raj Kumar Keshan, 

R/o Parbatia, Feeder Road, 

P.O., P.S. & Dist: Tinsukia (Assam)……………..Petitioner 

- Versus – 

1. M/s Jeevanram Balkishan. 

2. Sri Harkishan Sarda. 

3. Sri Ankit Sarda. 

 Respondent No.2 & 3 being the partners of  

 M/s Jeevanram Balkishan, situated at  
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 Navin Kumar Solanki Building,  

Pahar Bazaar, 

 Bikaner – 334001, Rajasthan ………Respondents  

  

Appearance: 
 

Sri N. Saraf, Advocate  ……….. For the Petitioner 

Sri P. Deb, Advocate    ………… For the Respondents 

  

    

 Date of Argument:   25.11.2021 

 Date of Judgment:   06.12.2021 

 

J     U     D     G     M     E     N     T 

 

1. This criminal revision petition filed u/s.397/399/401 

of Code of Criminal Procedure (shortly; CrPC), is directed 

against the order dated 11.10.2019, passed by learned 

Sub-Divisional  Judicial Magistrate (S), Tinsukia in C.R. 

Case No.56C/2019, whereby the learned court below 

refused to take cognizance of offence against the 

accused persons/respondents. 

 

2. The brief fact of the case, is that the petitioner is a 

partnership firm, engaged in the business of 
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manufacturing C.T.C. tea from green tea leaves and 

enjoyed a cordial relation with the accused 

persons/respondents and out of the said business 

relation, the accused persons bought finished tea product 

from the petitioner/complainant on regular basis on 

credit.  Accordingly, the petitioner supplied C.T.C. tea 

from July, 2017 to September, 2017 on credit. After 

15.11.2018, the accused persons/respondents stopped 

making any payment and as such, the 

petitioner/complainant served a legal notice upon them 

and in response, the respondent No.1 made a part 

payment of Rs.73,000/- only to the complainant through 

RTGS.  In pursuance of further payment, the 

respondents/accused persons issued a cheque for 

Rs.50,000/- only to the petitioner/complainant, which 

was dishonoured and finding no other alternative, the 

petitioner once again served a legal notice u/s.138 of N.I. 

Act and after receiving the said notice, the 

respondents/accused persons made payment of 

Rs.50,000/- only through a bank draft being No.033324 

dated 21.05.2019. When the respondents/accused 

persons refused to make any further payment of 

Rs.3,50,617/- only, the petitioner/complainant filed the 

complaint case being No.56 of 2019 before the court of 

Learned Chief Judicial Magistrate, Tinsukia, which was 
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later on, transferred to the court of learned Sub-

Divisional Judicial Magistrate (S), Tinsukia for disposal.  

Accordingly, the petitioner/complainant and one of his 

witness duly gave their statements before the learned 

court below and after that, learned court below was 

pleased not to take cognizance in the instant case and 

held that “the case essentially involves a civil dispute and 

I do not find there was any culpable intention at the time 

of initial promise.  The remedy in this case, is civil 

remedy which is filing a suit for recovery of money and I 

do not find that any prima-facie case, is made out 

against the respondents/ accused u/s.120(B)/420/406 

I.P.C.  Considering all the above, no cognizance is taken 

and this case stands dismissed.” The learned court below 

on the basis of surmise, formed an opinion that the 

instant case was civil in nature and does not attract the 

provisions of Indian Penal Code without assigning any 

reason of such opinion.    

 
 
3. Being aggrieved by and dissatisfied with the 

aforesaid impugned order, the revision petitioner 

preferred the instant revision petition on the following 

grounds amongst others : 
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(i)  For that the impugned order dated 

11.10.2019 is against the principle of natural justice 

and is liable to be set aside and quashed. 

(ii) For that the learned court below committed a 

serious illegality by discarding the complaint 

petition of the complainant and passed the order, in 

which the learned court refused to take cognizance 

and as such, the impugned order dated 11.10.2019 

is liable to be set aside and quashed. 

(iii) For that as per the provisions of Section 405 

I.P.C., “whoever being in any manner entrusted 

with the property, or with any dominion over the 

property, dishonestly misappropriates or converts 

to his own use that property, or dishonestly uses or 

disposes of that property in violation of any 

direction of any law, prescribing the mode in which 

such trust is to be discharged, or of any legal 

contract, expressed or implied which he has made 

touching the discharge of such trust, or willfully 

suffers any other person so to do, commits criminal 

breach of trust.  Further, as per the provisions of 

Section 420 I.P.C., “whoever cheats and thereby 

dishonestly induces the person deceived to deliver 

any property to any person, or to make, alter or 

destroy the whole or any part of a valuable 
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security, or anything which is signed or sealed, any 

which is capable of being converted into a valuable 

security, shall be punished with imprisonment of 

either description for a term which may extend to 

seven years, and shall also be liable to fine,”.  Here 

in this case, the act of the respondents is illegal 

and they have failed to discharge their duty of 

paying back the due amount as was promised by 

them. The respondents have fraudulently and 

intentionally failed to make the good the dues to 

the petitioner.  

(iv) For that by not taking the cognizance in the 

complaint case against the respondents, the 

learned court below had denied the right of the 

complainant. 

(v) For that the learned court below committed a 

serious illegality by not taking cognizance and 

passed the order and as such, the impugned order 

dated 11.10.2019 is liable to be set aside and 

quashed. 

 
4. I have heard the arguments, advanced by learned 

counsels of both sides and perused the impugned order 

dated 11.10.2019 passed by learned trial court along with 

the case record. 
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POINT FOR DETERMINATION: 

 

5. The point for determination in this revision is, as to 

whether the impugned order dated 11.10.2019, passed 

by learned trial court is illegal and impropriety in the eye 

of law? 

 

DECISION AND REASONS THEREOF: 

 

6. It is correct to hold that learned trial court after 

recording the statement of the complainant/ revision 

petitioner with the witness, came to conclusion that no 

prima-facie case is made out against the accused 

persons/respondents and the complaint case was 

dismissed.  

 

7. Learned counsel for the revision petitioner 

submitted that it is apparent from materials on record 

that the respondents failed to make payment of price of 

green leaves so supplied to them on credit from time to 

time, and as such, such intention was deliberate since, 

after serving of legal notices, they made some part 

payment only without any reason of delay. He submitted 

that the respondents/ accused were duty bound under 

mandate of legal contract to make full payment of green 
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leaves price to the revision petitioner and failing to do so, 

amounts to attract the offence u/s. 406 or 420 IPC and 

therefore, without considering the above material on 

record, learned trial court illegally refused to take 

cognizance of offence in the complaint, filed by the 

revision petitioner, causing miscarriage of justice.  

 

8. On the contrary, learned counsel appearing for the 

respondents submitted that out of entire transaction 

between the parties was out of business relation between 

them, continued for long time. He submitted that the 

complainant/ petitioner cannot say that the respondents 

never made any payment of tea leaves so supplied to the 

respondents/ accused persons of the complaint. Thus, 

there was no initial dishonest intention of the 

respondents to defraud the complainant in any manner. 

The revision petitioner admitted time again time, that the 

respondents made part payment of dues payable to the 

petitioner out of the continued business transactions. He 

pointed out that since the business of the respondents 

was running in the expected manner for which there was 

fund crunch leading to lesser payment of money to the 

complainant but it does not mean that the respondents 

would not clear the outstanding dues payable to the 

complainant. He submitted further that but in manner, 
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the conduct of the respondents cannot come under the 

purview of offence u/s 406 or 420 IPC. At best, it is a civil 

dispute between the parties for which civil remedy would 

be the right approach and as such, learned trial court 

rightly rejected to take cognizance of offence due to lack 

of ingredients under the law. He urged lastly, to dismiss 

the revision in hand. 

 

9. Learned counsel for the respondents relied the 

decision reported in Crl. A. No.702 of 2017 arising 

out of SLP(Cri.) No.1431 of 2015; Medmeme LLC & 

ors. vs. Ihorse BPO Solutions Pvt. Ltd., wherein, it 

was observed inter-alias that Reason for non-payment of 

the balance amount as given by the appellants is that the 

services rendered by the  respondent-company were 

not in terms of the agreement entered into between the 

parties and were deficient in nature. For this reason, 

even the appellants have filed claims against the 

respondent-company alleging that  appellant suffered 

losses because of the defective services provided by the 

respondent. On the basis of it, we find that it cannot be 

said that at the time of entering into the agreement, 

either the first agreement or even the second agreement, 

there was any intention on the part of the appellants to 

cheat the respondent. No suspicion of any nature was 
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shown or even alleged. It is also, not the allegation of the 

respondent in the complaint that the agreement was 

entered into with fraudulent or dishonest intention on the 

part of the  appellants in inducing the respondent to enter 

into such a contact. At best, the dispute between the 

parties is of a civil nature, proceedings in respect of 

which are pending before the learned arbitrator.   

 

10. It is also placed on record a decision of Hon'ble 

Gauhati High Court reported in Crl. Pet. No.983 of 

2016 Kishore Das vs. Pincky Das wherein, it was held 

that On 9.9.2014, the husband of the opposite party 

received Rs.2 lacs only  from the petitioner as part 

payment of the return money  and accordingly issued 

an acknowledgement receipt in favour of petitioner's 

firm. However, by a pleader's  notice, dated 

25.5.2016, the opposite party asked the petitioner to 

return the entire amount paid to him  towards advance 

payment for booking of a flat within a period of 10 days 

from the date of the notice. Thereafter, the opposite 

party filed a complaint case being CR case No.2294/2016 

in the court of the learned Chief Judicial Magistrate, 

Kamrup (M), Guwahati against the petitioner  on 

26.07.2016, whereupon, after making necessary enquiry, 

the court of learned Special Judicial Magistrate, Assam at 
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Guwahati took cognizance of the offence u/s 420 IPC 

against the petitioner and issued summons 

accordingly...... The definition of cheating has two parts. 

While the first part relates to property, the second part 

need not necessarily relates to property. To hold a 

person guilty of cheating, it is necessary to show that he 

had fraudulent or dishonest intention at the time of 

making  promise with an intention to retain the 

properly. The essence of  the offence is that there 

should be deception either by express words or implied 

by conduct  which may be direct or indirect. The 

offence of cheating  is punishable under Section 420 

IPC and the offence is committed when on the basis of 

fraud or misrepresentation, the complainant is induced to 

part with property or valuable security. Therefore, if the 

alleged victim is not induced to deliver any property or 

valuable security, the offence under Section 420 cannot 

be said to have been committed. The concept of 

deception should be present from the very start of the 

transaction between the parties.   

 

11. The above law has laid down the basis of the 

offence of cheating upon which the cognizance of the 

same can be taken by the court. The foremost ingredient 

required to attract the offence of cheating is that the 
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elements of deception of the offender must be apparent 

at very initial stage of transaction. On perusal of the 

material on record, it appears that the respondents on 

different occasions, made payments partly. There is no 

such material to show that the respondents had initial 

dishonest and fraudulent intention to deceive the 

petitioner in as much as, out of cordial business relation, 

the petitioner did not hesitate to supply tea leaves to the 

respondents time to time even on credit. So no prima-

facie case  is made out u/s 420 IPC. Therefore, learned 

trial court rightly held that “there was any culpable 

intention at the time of initial promise”. In addition, there 

is element that the petitioner sold out tea leaves on 

credit to the respondents thereby, transferred the 

ownership of the property to other sides. In view of 

above, it cannot be held that there was entrustment of 

property by the petitioner on receiving the possession of 

tea leaves by the respondents. Hence, no breach of trust 

can be attributed to the transaction. So no prima-facie 

case is made out u/s 406 IPC., to take cognizance of 

offence.  Accordingly, it is found that there is no illegality 

and impropriety was committed by learned trial court, 

which requires interference of this court. 
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12. In the result, it is found that there is no merit in 

this revision petition. The impugned order dated 

11.10.2019 is therefore, affirmed. Accordingly, it is 

dismissed.  Send back the record immediately.  

 

13.    Given under the hand & seal of this Court on this 

the 6th day of December, 2021. 

 

Dictated & corrected by me. 

 

              (C. Das) 
       Sessions Judge             Sessions Judge
   Tinsukia           Tinsukia
  
 
 

 

 


