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IN   THE   COURT  OF  THE  ADDL. SESSIONS  JUDGE-2 (FTC), 

TINSUKIA 

 
District :  Tinsukia 
 
 
Present :   Sri  B.  Sutradhar, AJS,  
        Addl. Sessions Judge-2, 
          (FTC), Tinsukia. 
     

 
       Criminal Revision No. 24(4) of 2021 

 Arising  out  of Tinsukia P.S. Case No. 1640 of 2021. 
 
 
 

1) Smt.  Babita  Agarwal, 

W/o. Sri Surendra  Agbarwal,   

R/o.  Chamber  Road, Tinsukia,  

P.O. P.S &  District  Tinsukia (Assam).     

                                  ……………………………….Petitioner.     

-Versus- 

  

1) Sri  Hemanta  Gohain  @ Darasing, 

S/o.  Late  Atul  Ch.  Gohain, 

R/o.  Borguri,  Tinsukia. 

P.O. P.S &  District  Tinsukia (Assam).     

 

2) Sri  Indra  Gogoi, 

S/o.  Late  Nayan  Gogoi, 

R/o. Tokoewani  Village,  Dibrugarh, 

P.O. G.B  Bamunpukhuri,  P.S. Naharkatia, 

District  -  Dibrugarh (Assam). 
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3) Sri  Chintu  Dutta, 

S/o.  Sri  Guleswar  Dutta, 

R/o.  Bojaltoli  Borguri,  Tinsukia. 

P.O. P.S &  District  Tinsukia (Assam).     

 
4) Sri  Dipankar  Chetia, 

S/o.  Sri  Babul  Chetia, 

R/o.  Janmukh  Gaon,  Tinsukia, 

P.O. P.S &  District  Tinsukia (Assam).     

 

5) Sri  Bidyut  Kr.  Hatibaruah, 

S/o. Late  Thaluk  Ur.  Batibaruah, 

R/O.  Chetia  Gaon,  Chabua, P.O. & P.S  Chabua, 

District -  Dibrugarh, (Assam). 

 

6) State of Assam 

 Represented by  The Public  Prosecutor, Tinsukia. 

  

 Appeared:- 

              Sri N. Prasad, Advocate……….For the Petitioner.               

              Sri D.  Roy, Advocate............ For the Respondent no. 1 to 5.                

              Sri R. Das, Ld. Addl. P.P……… For the Respondent no. 6. 

 

       Date of Argument      :  23/11/2021. 

       Date of Judgment      :  06/12/2021 
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J   U   D   G   M   E   N   T 

 

1.              The  instant  revision  has  been emerged  

against  the impugned order dated 12/11/2021  passed 

by the Learned  Chief  Judicial Magistrate,  Tinsukia in   

Tinsukia  P.S  Case  no.  1640/2021, U/ss. 

120(B)/447/427/379/420/295(A)/34  IPC  whereby  the  

Learned  Chief  Judicial Magistrate had allowed  zimma  

of  four  nos.  of  vehicles  in  favour  of  Opp. Party  no. 

1, 2, 3  &  5  and  also  called  for  further  report  from 

I.O in  respect  of  vehicle  no. AR-16-A-4934  claimed  by  

Opposite  Party  no. 5  and  also  passed  an  order  

directing  the Opp. Party  no. 4  to  get  his  name  

transferred  in  respect  of  vehicle  no. AS-23-AC-5475  

for  consideration  of  his  claim  for  zimma  of  aforesaid  

vehicle  in  the  aforesaid  case. 

 
2.               The  brief  fact of  the case  is  that on 

28.10.21 the  petitioner’s husband,  Sri  Surendra  

Agarwal had  filed   Ejahar of Tinsukia P.S case  no. 

1640/21, U/ss. 120(B)/447/427/379/420/295(A)/34  IPC.  

In  course of  investigation, on 31.10.21, the  I.O  seized  

six nos.  of  vehicles  which  was  found  inside  the place 

of  occurrence  dismantling  the property  standing  

thereon.  The  seizure  was  reported  to  Ld. CJM,  

Tinsukia on  01.11.21 annexed  with photographs.  The  

Opp. Party  no. 1 to  5  filed  zimma petition for  release 

of  the  seized  vehicles on  that day itself, one  suo  moto   
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report  was  submitted  by  the I.O.  

 
3.              Petitioner  appeared  before  the  Court  and  

filed  objection  against  the  report  of  the  I.O  as  well  

as  zimma  of  the  vehicles. The Lower  court  called  for  

a  report  fixing  08/11/2021 and  thereafter  the  case  

was  fixed  on  11/11/21 and  12/11/21.  Vide  order  

dated  12/11/21  the Ld. CJM,  Tinsukia allowed  zimma 

of  four  vehicles in  favour  of  Opp. Party no. 1,2,3 & 5 

and  called  for  further  report  of  I.O in  respect  of  

vehicle  no. AR-16-A-4934  of Opp. Party no. 5 and  also  

passed  an  order directing  the Opp. Party no. 4  to  get 

his  name  transferred  in  respect  of  vehicle  no.  AS-

23-AC-5475  for  consideration  of his  claim for  zimma of 

the  aforesaid  vehicle.  

 
4.              Being  highly   aggrieved   and  dissatisfied with 

the impugned order  dated  12/11/21, the revision  

petitioner,  namely,  Smt.  Babita  Agarwal among other  

things   has drawn the attention to set  aside the 

impugned  order  dated 12/11/2021 on the  following  

among other grounds :- 

 
(i)         For that the Ld.  Lower Court  committed  

manifest  error  of  law  as  well  as  fact  in  

passing  of  impugned  order  and  as  such  is  

liable  to  be  set  aside. 

(ii)         For that the Ld.  Lower Court  below  ought  to  

have  taken into  consideration  that  the  order   
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dated  03/11/2021  was  not  complied  by  the 

I.O  of  the  case  in its  true  spirit  as  nothing  

was  brought  on  record  that  the  documents  

of  seized  vehicles  have  been  seized  with  

proper  Panchnama,  Statements  of  alleged  

registered  owners/drivers  of  vehicles  were  

recorded,  inspite  of  that  the  Learned  Lower  

Court  has  passed  the  impugned  order,  as  

such  the  impugned  order is  liable  to  be  set  

aside. 

(iii) For that the Ld.  Lower Court  ought  to have  

considered  the  petition  dated  08/11/2021  

filed  by  the Petitioner  herein  as  the  suo-

moto  report  dated  03/11/2021  sent  by  the  

I.O,  was  totally  false  and  beyond  the  actual  

facts  and  was  filed  with  malafide  intention  

to  misguide  the  court  and  the  Learned  

Court  ought  to  have  take   judicial  notice  to  

the  said  fact. 

(iv) For that the record  speaks  that  the  

dismantling  of  properties  situated  over   the  

land  was  carried  out  by  using  the  seized  

vehicles  and  the owners/drivers  are  

responsible   of  the  said  vehicle  and  they  

ought  to  have  arrested  and  forwarded  

during  investigation  of  the  case,  as  such  the  

impugned  order  is  liable  to  be  set  aside. 
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(v)         For that the record  speaks  that  report   dated  

03/11/2021  as  well  as  11/11/2021  are  

procured  and  managed  by  the Opposite  Party  

no. 1  to  5  to  derive  wrongful  gain  and  it  

has  affected  the  progress  of  investigation  in  

impartial  manner  of  the  case,  as  such  the  

impugned  order  is  liable  to  set  aside. 

(vi) For that the record  speaks  that  the I.O  of  the  

case  was  on  leave  and  there  was  no 

urgency  to  obtain  the  report  from  O.C,  

Tinsukia,  who  is  admittedly  not  the  I.O  of  

the  case,  as such   order  is  liable  to  set  

aside. 

(vii) For that the record  speaks  that  the  entire  

proceeding  for  zimma  of  the  vehicle  is  

carried  on  without  exhausting   the  stages  of  

the proceeding,  as   such  the  impugned  order  

is  liable  to  set  aside. 

(viii) For that the entire   zimma  proceeding  of  the  

lower  court  is  full of  irregularity ,  illegality,  

impropriety  and  impugned  order  is   totally  

illegal  one,  as  such  the petitioner  has  every  

right  to  challenge  the  same  before  the  

Court. 

(ix) For  that  the petitioner  may  be  allowed  to  

agitate  other  grounds  at  the  time  of  hearing  

of  this  revision  application.  
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5.               The  Revision petitioner  further  prayed  for   

calling  the  records  of  Tinsukia  P.S  Case  no. 

1640/2021 from  the  Court  of Learned Chief Judicial  

Magistrate,  Tinsukia and  prayed  for  setting  aside  the 

impugned  order  dated  12/11/2021.       

 
6.              Under  the above  grounds,  the  Revisionist  

prayed for setting  aside  the order dated 12.11.2021 and 

prayed  for   calling  the  records  of   Case  no. Tinsukia  

P.S  Case  no. 1640/2021 from  the  Court  of Learned 

Chief Judicial  Magistrate,  Tinsukia  and  to  set  aside  

the impugned order  dated  12.11.21. 

 
7.               The Opp. Parties  appeared  and  contested the  

revision.  

 
8.               I have   heard  the   arguments  of  both  sides  

at  length and also deciphered the materials on record, 

especially the  Tinsukia  P.S Case  no. 1640/2021   for an 

appropriate adjudication and conclusion of the instant 

revision. 

 
9.                POINTS  FOR  DETERMINAION:- 

 
(i) Whether  the  order  dated 12.11.2021  is 

liable to be set aside  and quashed or  not? 
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DISCUSSION, DECISION & REASONS THEREOF : 

 
10.               The  L.C.R  was  called  for  and  the  same  

has  been  submitted.  Perused  the  order dated  

12.11.2021.  The  vital part of  the  record  speaks  that  

the Ld. C.J.M allowed  the  custody  petition  directing  

the  I.O  to  give  custody  of   

(i) vehicle  no. AS-23-CC/5766  to  Petitioner  Sri  

Hemanta  Gohain, 

(ii) the  vehicle  no.  AS-06-AC/0213  to  the  

registered  owner  Sri  Indra  Gogoi, 

(iii) vehicle  no. AS-23-CC/1236  to  the  petitioner 

Sri  Chintu  Dutta & 

(iv) vehicle  no. AS-06-BC/5743  to  registered owner  

Sri  Bidyut  Kumar  Hatibarua on  execution  of  

zimma  of  Rs. 2 lakhs  each  with  three  

conditions :- 

 
(1) It  was  directed  that  the  vehicle  shall   

be produced  before  the  I.O  & Court  whenever  

required. 

(2) That  the  petitioner  shall  not  change  

the  nature  and  character  of  the  vehicle  and  

shall  not  transfer,  sell  the  vehicles  without  

obtaining   permission  from  the  Court. 

(3) That  the  petitioner  shall  not  use  or  

utilize   the  vehicle   in  any  unlawful  activities  

as  claimed/alleged  in  this  case. 
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(4) It  also  reflects  from  the  order  that  

vide  report  dated  11/11/2021,  the  Ld. C.J.M  

was pleased  to pass   the  custody  order   which  

is  under  challenge.  

 
11.          The  ld. Advocate  appeared  for  the  

Respondents  argued  that  while  passing  the  order  the  

Ld. C.J.M  has  taken  into  consideration  all  the  vital  

facts  and  imposing  all necessary  conditions,  the  

custody  was  allowed.  He  also  submitted  that  the  

order  under  challenge  is   just  an interim order  and  

the petitioners  are  under  obligation  to produce  the  

vehicle before  the  Court  as  and  when  required.    

 

12.           The ld. Advocate for the Revisionist also  

submitted  that   the order  dated  03.11.2021  and  

11.11.2021  are procured and managed by  the  Opp. 

Party  no. 1  to  5  to  derive  wrongful  gain  and  it  has   

effected  the  progress  of  investigation  in  impartial 

matter.  The  I.O  was  on  leave  and  there  was  no  

urgency  to  obtain  the   report  from  the  O.C  who  is  

admittedly  not  the  I.O of  the  case  and  as  such,  the  

order  is  liable  to  set  aside.  That  the proceeding  for  

zimma  of  the  vehicle  is  carried  out  without   

exhausting  stages  of  the proceeding  and   which  is full  

of  irregularity,  illegality, impropriety  and  the   

impugned  order  is  totally  illegal  and  prayed  for  

setting  aside  the impugned  order  dated   12.11.21. 
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13.           On  the other  hand,  the  Ld.  Advocate  

appeared  for  the  Respondent  1  to  5  submitted  that  

there  is  no  any  illegality  in  the  order  passed  by   

the Ld. C.J.M  and  the  order   is  passed taking  into  

consideration  all  aspects  including  the  law. That  the  

Opp. Party  no. 1  to  5  has  been    only  allowed  

interim  custody  of  the  vehicle  and  they  shall  

produce  the  vehicle  before  the  I.O  and  Court  as  

and  when  required. It  is  also  submitted  that   if  the  

said  vehicles  are  kept  under  open  space for  long  

period,  there  will  be  huge  loss   and  there  is  every  

change of  damaging  the  vehicles.  That  the  seized  

vehicles  are  the  earning  sources  of  the  petitioner  

and  if  the  same  are  not  given  to  the  custody,  there  

will  be  hardship  on  their  part. 

 
14.             This  revision  was  filed  by  the petitioner  

against  the  Opp. Party no. 1  to  5 who  are  the  parties 

of  the  case  but  during  meantime  one  petition  

bearing  no. 874/21  was  filed  by  one Nazlin  Begum, 

another petition  bearing  no. 902/21  was  filed  by  Ld. 

Advocate , Sri  B.K  Sharma  for  one  Sri  Satyanarayan  

Agarwalla. By  these  two petitions  these  two petitioners  

stated  that   they   want  to  take part  in  the  hearing  

being  their  rights  are  also  effected  and  raised 

objection  in  respect  of  the  custody order  which was  

in  favour  of  the  Respondents. After  receiving  the   
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same opportunity  was  given  for  hearing  and  they  

have  also  stand  in  support  of  the  revision petitioner  

and  objected  against  the  interim  custody  of  the  

Respondents  no. 1 to 5.  The  Ld.  Advocate  appeared  

for  Opp. Parties cited  the  Judgment  of  Hon’ble  

Supreme  Court  passed  in  Sunderbhai Ambalal 

Desai V. State of Gujarat   decided  in  Special  Leave 

Petition (CRL) 2745/2002   and  submitted  that  the  

vehicles  should  not  be  kept  at  police  station  for  a  

long  time,  being  there   is  no   use  of  such  vehicles  

in  Police  Station  and  the  Magistrate  is  to  pass 

appropriate  order  immediately  by  taking appropriate 

bonds guarantee  and  re-call  the  vehicle  if  required   

on  any  point  of  time. Citing   this  Judgment  the  Opp. 

Parties  submitted  that  the  Ld. C.J.M  has  rightly  

passed  the  order  and  there  is  scope for interference. 

 
15.             The  Respondents  also  cited  another 

Judgment of Hon’ble Supreme  Court  -  General 

Insurance Council  and  Ors.  Vs.  State  of  Andhra  

Pradesh  (Writ  Petition) (8) no. 14  of  2008.  The  

Ld.  Advocate  appeared  for the Petitioner  also  cited  

the  Judgment of Hon’ble Gujrat High Court in 

Jashwant Punjabhai Parmar V. Dolatsingh 

Somabhai Chauhan and Ors. 

 
16.             I  have  gone  through  the  Case  Record,  LCR  

and  the Judgments  so  cited  above.  The  order  passed  

by  the  Ld. CJM  dated  12/11/2021  has  also  been   



12 

 

 

scrutinized.  It  appears  from  the  order  that  after  

receiving  the  custody  petition,  the  Ld. CJM  directed  

the  I.O  to  give  gimma  of  the  (i) vehicle  no. AS-23-

CC/5766  to the   Petitioner/registered owner, Sri  

Hemanta  Gohain @ Hemonta,  (ii) vehicle  no.  AS-06-

AC/0213  to  the  registered  owner  Sri  Indra  Gogoi, 

(iii) vehicle  no. AS-23-CC/1236  to  the 

petitioner/registered owner  Sri  Chintu  Dutta & (iv) 

vehicle  no. AS-06-BC/5743  to  registered owner  Sri  

Bidyut  Kumar  Hatibarua on  execution  of  zimmanama  

of  Rs. 2 lakhs  each. In support  of  the prayer  of  

vehicles bearing  registration  no. AR-16-A/4934,  no  

effective  order  was  passed  and  the  matter  was  fixed  

for  hearing  and  necessary  order. 

 

17.           It is  clear  from  the  order  of  Ld. CJM  that  

there  were  five petitions  for  zimma  and  four  

petitions  were  allowed  and  the prayer  for  custody  

made  by petitioner  Sri  Dipankar  Chetia  was  not  

considered  on  that  day  and  it  was  fixed  for  hearing   

and necessary  order. 

 

18.           The  order  so  passed  by  the Ld. CJM  on  

12.11.21  is  a  lengthy  and  as  such,  the  same  is  not  

repeated  here for  sake of brevity,  but  entire  order  

has  been  scrutinized. 
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19.           In  the  revision  petition   it is  vehemently  

submitted  by  the  revision  petitioner   that the  report  

was  called  for  from  the  I.O  and  the  I.O  was  on 

leave  but  the  report  was  submitted  by  the  O.C, so  

this  order  of  Ld. C.J.M  is  bad  in  law,  but,  careful  

reading  of  the  order,  it  appears  that  this  submission  

does  not  carry so weight  because  O.C   is  the In-

charge  of  a  police  station  and  in  that  situation  any  

report  submitted  by  the O.C  may  be  taken into  

consideration  and  that  cannot  be  a  ground  to  

interfere with  the order  if  the  matter  is  otherwise  

within law. 

 
20.            The Ld. Advocate  also  submitted  that  the  

drivers  and  other persons  of  the  vehicles  have  not  

been  interrogated  by  police  and  if  the  vehicles  are  

released  in  custody,  there  will  be  a  defect  in  

investigation,  but  this part  of  the  submission  is  also  

not  tenable  because  releasing  the  vehicle  in  interim  

custody  is  a  different  factor.  The Paramount  

consideration  before  the  Court  is  that  whether  the  

custody  order  passed  by  the Ld. CJM  is  bad  in law.  

It  appears  that  while  granting  interim custody,  the  

Ld. CJM  imposed  certain  conditions  by which  the  

vehicle  may  be  called  for  to  be  produced  before  the  

Court  and  I/O  as  and  when  necessary. It  is  also  

seen  that  Hon’ble  Supreme  Court  is  on undisputed  

view  that  vehicles  should  not  be  kept  in police   
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custody  for  long time and  be  given  to  zimma. 

       

21.            So, in  keeping  in  view  the  entire  matter  in  

hand,  nothing  is  found  that  the  order  passed  by Ld. 

C.J.M  is  illegal, irregular   and  suffered  from  any  

impropriety.  This revisional court  does  not feel  any 

necessity to interference  with  the impugned  order  and  

upheld  accordingly. 

 

22.            The revision is dismissed  on  contest without   

cost.                   

 
23.            Send  back  the  LCR  immediately  alongwith  

the  copy  of  this  Judgment  &  order  to  the  Ld. C.J.M,  

Tinsukia. 

  

24.           Given under my hand and seal of this Court on 

the 6th  day of  December, 2021. 

 
 

        Dictated and corrected by me: 

 

 

    (B. Sutradhar)                                (B. Sutradhar)  
Addl. Sessions Judge-2              Addl. Sessions Judge-2(FTC), 
   (FTC), Tinsukia.                                 Tinsukia 

 

  


