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rN THE COURT OF SUB- DIVTSTONAL JUDTCIAL MAGTSTRATE (M)

CHAPAKHOWA, SADIYA

MATNTENANCE CASE NO.01/2019

U/S 125 CrPC

PETITIONER.......... ...... SMTI. MOUSUMI DEY

-vs-

RESPONDENT . MR. PINKU DEY

PRESENT:- SMTI. SANGITA HALOI, LL.M., A.J.S.

suB- DrvrsroNAL JUDTCTAL MAGTSTRATE (M)

CHAPAKHOWA, SADIYA

FOR THE PETITIONER :- MR. PUTUKON CHIRING, LEARNE ADVOCATE.

FOR THE RESPONDENT

EVIDENCES RECORDED ON

ARGUMENT HEARD ON

JUDGMENT DELIVERED ON

:- MR. S. HUSSAIN EARNED ADVOCATE
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JUDGEMENT

1. This is a proceeding initiated on an application filed u/s 125 of Code of

Criminal Procedure by Mousumi Dey (hereinafter referred to as

'petitioner') claiming maintenance from her husband Pinku Dey

(hereinafter referred to as'OP').

The case of the petitioner in a nutshell is that the petitioner entered

into marriage with the OP on l3l07ll5 . After marriage the OP and the

petitioner lived their conjugal life in the house of the OP. On 0U05lL7

the petitioner gave birth to her son. She stated that after their marriage

her in -laws never accepted her as daughter in law and on 08ll2lL9

the OP with the aid of his mother Purnalakhi Dey had beaten her and
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ousted her out of her matrimonial house. Since then she is living with

her parent along with her minor son. She stated that her brother rented

one Shop to the OP and now from that shop the OP earns about Rs'

25,000-30,000/- per month, By filing thls instant case the petitioner has

claimed an amount of Rs. 10,000/- per month as maintenance and Rs.

5,000/- as interim maintenance.

Refuting the contents of the petition the OP contested the case by filing

written objection, wherein the OP admit[ed the factum of marriage with

the petitioner but denied the allegations of tortures and her non-

acceptance by his parents. He also denied that the brother of the

petitioner handed over shop to him and he claimed that he is

unemployed person. He said that he only works as a tailor and he

barely earns Rs.3000/- per month and instead the petitioner works as a

beautician and earns Rs.10,000/- to 15000/ per month. On the basis of

the above, the O.P. prayed for dismissal of the case.

The petitioner has examined herself as CW-1 in support of her case

along with his mother Sunita Dey as CW-2 . The OP adduced three

defence witnesses, himself as DW1, Abbas Hasmi aS DW-2 and Subha

Baruah as DW.3 I have also heard the argument from both the

parties.

Upon perusal of the petition, written Statement as well as the evidences

adduced by the parties, I have found the following points for

determination:

Whether there are sufficient grounds for living separately from her

husband/ OpP. PartY?

Whether the petitioner is unable to maintain herself.2

whether the petitioner is entitled to get maintenance from the opp.

Party and if so what would be the amount?

APPRECIATION OF EVIDENCE DECISION AND REASONS THEREOF

1. Whether there are has sufficient grounds for living separately from her

husband OPP. Pafi?

There is no dispute between the parties regarding their marriage
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and as such, it can be easily held that the first pafty is the wlfe of the

opposite party within the meaning of uls L25, sub-section (1), clause (a)

CrPC,

The petitioner in her evidence deposed that she was married to OP

on t4l1}ll5. She deposed that her mother in law did not accept her at

first and therefore she stayed in a rented house at Chapakhowa with the

OP. Thereafter, she along with her husband started to live in his house at

Uday nagar, Chapakhowa, But her mother in law used to mentally torture

her. She did not allow her to have proper food. She did not take food that

she had prepared. She also used to verbally abuse her with slang words

and beat her one day. Therefore she along with her husband went out

and stayed in a rented house where she became pregnant, She said that

once they had some altercation and her husband left her in that condition.

Then she followed him and again stayed with him in his house at Uday

nagar. Then she gave birth to a baby boy on 27.05.20L7. But her husband

stopped talking to me after that. When she used to ask her husband about

that, he used to beat her. On 08.012.2018, her husband beat her very

brutally and She Could no longer bear those assault and her mother' She

said that her husband said that she should leave him as he no longer likes

her. Then she went to the hospital for treatment. Unable to bear such

torture, She went to her parental home with hope that her husband would

bring her back. She used to call him on his phone. But he used to block

her. She said that she could no longer maintain herself and the child'

Therefore, she was forced to lodge this case. She said that her husband

had a grocery shop and he earns about Rs,20000/- to Rs.30000/- per

month. She also expressed her wlllingness to go with her husband if he

takes her. He said that he would not take her back and would divorce her'

She said that she received a notice from her husband regarding divorce'

She said that she did not have any source of income so she requires

Rs.10000/- per month from as maintenance for herself and her child'

During cross- examination she said that she had stayed in the rented

house of one Kashim with her husband for one month. The house of her

father in law was a "kaccha" one. She said that she had agaln gone with

her husband to live in the rented house of one Dukhi' She sald that her

husband had left her when she was in the house of Dukhi. She said that
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she had not submitted any documents regarding her medical treatment in

connectlon with the physical assault committed by her husband' She said

that she had not lodged any case at police station regarding the torture

committed by her husband and mother in law. She denied that she was

not tortured and therefore she did not lodge any case or could not submit

any medical document. She said that the house of her father was a

"Pucca" one with electricity connection. She denied that she was earning

Rs.10000/- per month by working as a beautician. She said that the

grocery shop of her husband initially belonged to her mother' Since her

husband did not have any work, her mother allowed him to run the shop'

But later, the shop was taken in the name of her father in law by

agreement from the owner of that shop house. She denied that her

husband works as a sale man in the shop of Md. Abbas Hasmi and earns

Rs,3000/- per month. She denied that she left him as shecould not stay in

"kuttcha" house. She said that she had gone to stay with her husband

knowing that he has a "kuttcha" house. She accepted that she came to

the court on the fixed days with her child, her husband gives some items

to her child.

The cw.2 corroborated cw,1 0n the claim of torture ad claim of

divorce made by the OP.

The DW.l. stated that he had not tortured the petitioner in any way.

He said that the petitioner used to laugh at him due to his poor income

and even used to fight with his parents. He said that she wilfully left him'

He said that he works as a tailor under Habbas Hasmi and gets Rs.3000/-

aS Salary. During cross examination of DW.1 he accepted that he never

extended any financial help to the petitioner and to his child' He also

accepted that he filed a divorce case. The DW.2 and DW.3 had repeated

the same facts as mentioned by the DW.1 In their depositions' The DW'2

said that OP works under him but he denied having any knowledge about

their family income and he infact said that this present case was filed by

pinku Dey. Similarly the DW.3 in his evidence in chief filed on affidavit said

that oP woks in the shop of DW.2. But During his cross examination he

said that he did not know what and where Pinku works and he said that

Pinku's father had a tailoring shop.

Hence the testimonies of DW.2 and Dw.3 show that they don't
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know anything about this instant case and hence their testimonies are not

appearing as trustwofthY.

Now on the point the Ld. Defence counsel submitted that the

petitioner had failed to prove that the O,P. had tortured her by producing

any medical document and she even did not file any criminal case in this

regard. According to the Ld. Defence counsel the OP ls totally innocent

and the evidences produced by the petitioner is not sufficient to establish

the fact of injury or torture.

I have given due consideration to the argument of both the sides

and also perused the case record, Since the relationship between a

husband and a wife is a personal one, the proof of mental cruelty beyond

shadow of doubt may not be possible in absence of direct evidence in this

regard. Hence in certain case the mental effect of an incident which

brought out during evidence has to consider. In the case in hand, the

petitioner stated that she was subjected to cruelty at her matrimonial

house and hence it is obvious that she is not in a position to produce any

independent witness in this regard. Even then she aqrees to lead the

conjugal life and she expressed the same even in her testimony. The

defence during her cross examination did not rebut the Same. The OP on

the other hand neither in the WS nor in his testimony expressed his

willingness in this regard. The fact of serving notice of divorce was also

not denied by the OP side and thus it can be presume that the OP since

the date of filing this case had no intention to lead the conjugal life with

the petitioner and that in my opinion is quite enough to bring mental

agony to the Petitioner.

Further it is already considered by Hon'ble supreme court in

sunita Kachwaha vs. Anit Kachwaha, AIR 2075 SC 554 that the

proceeding under Section 125, Cr.P.C. is summary in nature. In a

proceeding under Section 125, Cr.P.C., it is not necessary for the court to

ascertain aS to who was in wrong and the minute details of the

matrimonial dispute between the husband and wife need not be gone into'

Thus from the evidence of PW.1 it is established that the o.P.

inflicted cruelty upon her by refusing to live with her or accept her. Hence

I hold that the petitioner has sufficient ground to live separately from her

husband/ OPP. PartY.
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2. Whether the petitioner is unable to maintain herself?

Now to determine the fact in issue as to whether the petitioner is

unable to maintain herself, let us look into the evidences of both the sides

once again.

CWL Mousumi Dey deposed that she does not have any source of

income. The OP deposed that the petltioner ls having her own source of

income by working as a beautician but he had also not produced anythlng on

record to show her income. Considering that she is an unemployed house wife

I find nothing to dlsbelieve her on this point and hold that the petitioner has

no indePendent source of income'

Whether the petitioner is entitted to get maintenance from the Opp'

Party and if so what would be the amount?

The object of the maintenance proceedings is to prevent vagrancy by

compelling those who can provide support to those who are unable to support

themselves and who have a moral claim to support but this has a rider in view

of Section L25(4) Cr.p.C which inter alla provides that "no wife shall be entitled

to receive an allowance from her husband under this section if, without any

sufficlent reason, she refuses to live with her husband". But in this case, it has

already been decided in Point No- I and II that the petitioner was compelled to

leave her matrimonial house for being subjected to cruelty by the OP and the

Op refused and neglected to maintain the petitioner. So, in view of the decision

made in the above discussions it ls held that the petitioner Mousumi Dey is

entitled to get maintenance from the OP Pinku Dey'

"N Now as regard to the quantum of maintenance, the petitioner stated in

her petition that her husband/O.P. earns Rs'25,000- 30,000/- per month from

lived with him. Fufther in my considered opinion he being the husband and a

father is legally, morally and socially responsible to look after his wife and son'

Hence consldering the minimum necessity of the petitioner like food, cloth,

shelter, medical expenses, child's education & present market and financial
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condition, I am of the

petitioner would be the

awarded against him from

6. In view of the above

an amount of Rs. 3000/

month to the Petitioner's

7. He ls also directed to

litigation.

8. Furnish a free coPY of

9. Given under the hand

Chapakhowa, SadiYa.
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that an amount of Rs. 3000/- per month for the

and proper amount of maintenance that can be

r date this order.

ions, the Opp. Party/ Husband is directed to pay

per month for the petitioner and Rs'20001- per

from the date this order.

one time payment of Rs,5000/- as cost of

judgement and order to the petitioner'

seal of this Court on 7th day of December, 2O2l at

,nl[.^
(SANGIT

DrvrsroNAL JUDTCTAL MAGTSTRATE (M)

CHAPAKHOWA, SADTYA
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J-udicial Mag i*rate(M 1,
Sadiya, Chapakhowe
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PETITION ER'S WITN ESSES:

1. CW.1

2. CW.2

DIVISIONAL JUDICIAL MAGISTRATE (M)

CHAPAKHOWA, SADIYA

Sub.Divisional
luOrl[r U4i*rate(Mr'
5lo-ii", Ch-aPakhowa

Dey

Dey

1. DW.l

2. DW.2

3. DW.3

(SANGITA HALOI)
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